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1802 . 

WALCOT o. WALKER. -Wiye- 

THE bill prayed an Injuncdon to restrain the defendants, 
who were booksellers, from publishing two editions of the ""by gir. 
plaintiff*s works ; upon a dispute as to the construction of the ing aninjune* 
agreement between the parties. or «»se- 

The defendants by toeir answer admitted, that they had 
published in one ot fliese editions some of the plaintiff’s in the sof 
works, which they were not authorized to publish. As toswer.uirone 
that edition, therefore, theysubmitted. pubUcetioo isi- 

Mr. Manajield, and Mr. Mtmherton^ in support of the motion Slat • 

for the Jnjuru^tiom Mr. Richards^ and Mr. Johnson^ far tAe could not be 
Defendants, midntained. 

Injunctiim 

Jjtrd Chancellor.— If the doctrine of Lord Chief Justice 
Eyre is right, and 1 think it is, that publications ma;^be of ^ 

such a nature, that the author can maintain no action at law, petting upon 
it is not the business of this Court, even upon the submission ^c®^®ctwsa‘ 
in the • answer, to decree either an Injunction or an account 
the profits of works of such a nature, that the author cancoveiyinm 
maintain no action at law for the invasion of that, wluch he action, 
calls his property, but which the policy of the law will not [> * 3 ] 
permit him to consider his proper^. It is no answer, that 
the defendants are as criminu. It is the duty of the Court to 
know, whether an action at law would lie; for, if not, the 
Court ought not to give an account of the unhallowed profits 
^of libellous publications. At present I am in total ignorance 
of the natuim of this work, ana whetil^er the plaintiff can have 
a property in it or not. As to one of these editions, it is not 

. « yoi, Vn. 3 
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ft 


;* 4ar the pByments made by him on account of the annuity pre* 

• vieus to the filing of the bill. 

Secondly^ the petitioner stated, that he was aggrieved by 
the decree, as he was thereby directed to pay all the defendants 
/’ thsfir costs of the suit. 

The SoHcitor^General^ (a) Mr. Piggott^ and Mr. Leach,, in »uf» 

• port of the Petition of Upon the point of jurisdiction, 

a Court of Law has no authority to order the deeds to be de« 
livered up, except in the four cases specified in the Act.(h) 
The plaintiff had no remedy any where but in this Court; the 
Court of King*s Bench refusing to entertain his second appli« 
cation, either upon the former or any other ground. Another 
ground is, that Oakden is actually in the receipt of the rents 
and profits, to secure the other annuity to his brother; and the 
defendant Holland chose to take her annuity under him. It ia 
impossible, therefore, to disentangle this property from the 
effect of that deed without the interposition of this Court; and 
the case is therefore much stronger than ^yne v. Vivian^ic) 
and Byne v. Potter, (d) There was no consideration for that 
deed, the only transaction between the plaintiff and the as¬ 
signee, except the forbearance of a demand, which could not 
be enforced at law. The assignee must be in the same situa¬ 
tion as the original grantee. The ground of restoring tho 
parties is, that the consideration has totally failed. The Court 
treats it as a loan, compelling repayment of the consideration 
with interest; and then it is impossible not to give the other 
party credit for the payments made on the other side. In the 
cases of usury, the Court restoring the money calls back the 
excess of the usurious payments beyond the legal interest. 
Who is the particeps criminis here ? The enrolment was the 
duty of the grantee. The analogy between this case and Horv* 
son V. Hancock^ (e) an action to recover money paid upon an 
unlawful wager fails. The same observation applies to the 
case of money paid upon an unstamped bill of exchange, also 
mentioned in the reasons alleged for this decree, (f) The hill 
is only evidence of the debt, which still remains in respect of 
the precedent consideration. The fraud is that of the debtor, 
the plaintiff. It is necessary to take some other medium as the 
ground of setting aside the transaction in these cases; consi¬ 
dering it as a loan; and allowing the whole to be recovered 
back; which must proceed upon this, that the consideration 
has totally failed. 

It is impossible, that this decree can stand upon the princi¬ 
ple of redemption. The bill does not pray a redemption. 
There is no one instance, in which, if the deed has been de¬ 
clared void cA initioj the Court has done more than put the 
parties in the same situation as if it had never been executed. 
This decree, which must be considered as going upon die prin- 


1803. 

Batmua 

V. 

Holusb. 

[ 4 ] 


C 5 ] 


^aj The Hon. S. Pereevat. 
fej .SiOe, vol. V. 604. 
fej S Tsrm Rep. 575. 


("bJ Stat. 17 Geo. III. c. 26. ». 4. 

dj Anttt vol. V. 609. 

C/J ^ntti vol. V. 618. 
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1802. cipkf that the instrument is wholly void, gives it validity up* •. 

to the time of filing the bill; which must have arisen front a ’ 
Bbomu* confusion between a deed void and voidable, as by something 
affecting the conscience; upon which this Court has a discre- 
HouAm. What ground is there for favour to this defendant ? ) 

Not as an annuitant, or assignee of an annuity. The subse¬ 
quent deed, a mere direction of the mode of payment, is no ' 
confirmation; nor is a deed absolutely void capable of confir¬ 
mation. The plaintiff does not seek to call payments back ; 
but is content to take it, as it is, without account and without 
refunding. At all events the defendant Holland ought not to 
have her costs. 

Mr. Mansjield^ Mr. Richards^ Mir. Romilly^ and Mr. Cooper^ 
for the Defendants^ in support of the Decree. —As to the juris¬ 
diction, though the defendants do not appeal, yet it is an an¬ 
swer to the plaintiff, complaining that he has not got enough, 
that he is entitled to nothing. The case is open to the defend¬ 
ants as to the whole, to the plaintiff only as to what is com- 
[ 6 ] plained of by his petition, No instance can be found, ex¬ 
cept those referred to in this judgment, in which a Court of 
equity has ever entertained such a jurisdiction, to deliver up 
instruments void at law. It was declined in Franco v. Bolton fb) 
a decision much stronger; the instrument being void only by 
something dehors. It was exercised with great reluctance by 
Lord Thurlaw in the case of the promissory note, Ryan v. Mack- 
math^(c) yxi^on the principle, quta timet. Where there is a pos¬ 
sibility of evidence being lost, so far it is rational. But this 
instrument is one, against which no evidence is wanted, and 
evidence is always in the power of the party, against whom an 
attempt may be made to enforce it. It cannot be enforced with¬ 
out a production of the memorial. Byne v. Vivian^ and Byne 
V. Potter are not warranted by any previous decision. Hart v. 
Lovelace^(d) goes a step farther than the Court of King’s Bench 
did in this case, viz. tnat even another Court cannot entertain 
jurisdiction, if it has been before Court of competent jurisdic¬ 
tion. In Schumann v. Weather headfe) Lord Kenyon recognises 
his opinion in Greathead v. Bromley. It must be supposed, the 
Court of King’s Bench refused to act under the judgment upon 
good grounds, and that the application was improper. 

Next, as to the terms, these payments are to be considered 
as pa>'ments of an annuity, which the grantor chooses to sub¬ 
sist, if he does not immediately state his objections to it. He 
chooses to let it conUnue at the risk of the grantee. Suppose it 
went on for forty years, so as infinitely to exceed the price, 
could he then bring back any thing so paid ? By what action ? 
The annuity is good, till set aside by him. If money has been 
[ 7 ] voluntarily paid without any consideration, it cannot be got 
back again. Consider the consequence. The grantor will pay 
the annuity at the risk of the life dropping, till the purchase 
money is repaid; then make the objection; and say, the grantep 

CaJlP. mu. 299. fb J JInte, vol. iii. 368. CeJZBro. C. C. 15, 

CdJ 6 Term Sip. 471. 
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• received the purchase money* It is impossible to under- 1802. 

• st^d the principle, upon which the Courts of Law have gfone 

upon this, (a) This is not the case of a loan; as the case of Bbomw* 
xisury is from its nature. The cases of fraud, extortion, &c. 
have no resemblance to this. Consider it then as the case of 
an assignee, and under particular circumstances; which make 
it very different in a Court of equity. By the subsequent deed, 
the plaindff tells her, it is a good annuity, and he means to pay 
it. The assignee, therefore, at least, if not the original grantee, 
is entitled to these terms. This in effect is calling back these 
payments, which could not be got from the defendant by ac¬ 
tion, if they are to be set against the money due to her in re¬ 
spect of the purchase of the annuity. The grantee lives up to 
his income under the impression, confirmed in this instance by 
the plaintiff, that the annuity is good. Consider the conse¬ 
quence of not only setting aside the annuity, but of calling 
back payments spent under that confidence. The Court, if it 
has jurisdiction, will at least compel the plaintiff to do equity. 

That is the principle, upon which the case of usury goes; 
though the transaction is void, as corrupt and against law. 

The plaintiff has by repeated acts, the deed of 1795, and his 
abortive attempts in the Court of King's Bench, given credit 
to this transaction. The plaintiff coming into equity for assist¬ 
ance, his own acts are very important as to the terms. It is 
impossible to reconcile the decrees in Byne v. Vivian and 
Byne v. Fatter. Why did not the Court call back the money 
overpaid in the latter case as well as the former ? This appli¬ 
cation is in nature of an action of assumpsit, to recover back [ 8 ] 
those payments. Money paid upon a respondentia bond, or 
the premium of a re-assurance, void under the Statutes, (a) 
cannot be recovered back, though the instrument is a nullity: 

Andree V. Fletcher^(b) Munt v. Stokes, (c) The principle is, 
that those payments were made according to good conscience; 
though they would not be enforced. Money paid upon an 
illegal contract, executory, has been recovered back: Cotton v. 

Thtirlandi (d) and the distinction is there taken between that 
case and this; in which the risk has been incurred, and in 
Lowry v. Bourdi€u.(e) This is not fraud or surprise, but a 
defect in a collateral matter, merely form. At first it appears 
a fair proposition, to put the parties in the same situation: but 
in substance it is obtaining this relief against an assignee with¬ 
out repaying any thing, or repaying only a very small part of 
the sum originally advanced, in one w^ of taking the account. 

Offering to pay every thing, the plaintiff means to pay nothing; 
insisting, that the whole is satisfied. That distinguishes this 
from Byne v. Vivian i in which the party was, as in the case of 
usury, to be repaid the whole money advanced with interest. 

The deed is void, when the grantor chooses to insist upon the 

faj See the note, an/e, vol. v. p. 608. 

• rdj p. 8. Stat. 7 Geo. 1. c. 21. *. 2. Stat. 21 Geo. 3. c. 65.«. 29. Stat. 19 Geo. 2. 

, c. 37. fbji Tern Rep. 266. fcJ 2 Term Rep 561. 

• * ^ Tern Rep. 405. ("ej Do\y[L 451. 



8 


Cases in Chancery. 


1802. 

Bboxlet 

V. 

Bbixabb. 


r 9 ] 


[ 10 ] 


objection, and then only. The grantee could not say, it wsur 
void originally, and bring an action for the consideration. Ldrd 
AlvanUy proceeded upon the ground, that, till the objection 
was insisted upon, the gprant was good; considering it valid, 
as long as the plaintiff chooses, it should be so. In Ex parte 
Maxxvell^ (f) Lord Kenyon intimated a doubt, whether the ana« 
logy to the Statute of Limitations (g) might not be a defence 
against an application to set aside an annuity. 

In such a case as this the decree is clearly right as to the 
costs. 

The Solicitor-General^ in Reply,—-hx to the question of the 
jurisdiction being still open, I admit, it would be an answer 
to the complaint, that the plaintiff has not sufficient relief, to 
show, that he is not entitled to any. Byne v. Vivian and the 
other case proceed upon this; that the existence of those in* 
struments did to a certain degree affect the title, in the nature 
of a cloud upon it; which it was for the interest of the owner 
to have removed. In this case the party may reasonably ap¬ 
prehend, that if these securities are permitted to exist, they 
may be made available, not only at a subsequent period, but 
even now. The possible case of an action upon the sugges¬ 
tion, that the instrument is lost, occurs; the only answer to 
which is, that a bill to perpetuate testimony might be filed. 
That must be upon the principle, quia timet. The judgment 
is a subsisting security, which the plaintiff cannot prevent 
from being carried into effect against him. That requires no 
suit. How is the execution under it to be resisted ? How is 
the grantor to know the difference between the deed and the 
memorial ? The registry need not be made for several days. 

With respect to the terms, certainly a great part of the ar¬ 
gument in this decree applies equally to the grantee and the 
assignee. The principle of the relief is, that the whole trans¬ 
action is void ; and therefore the consideration has failed; 
which enables one party to maintain the equitable action for 
money had and received; and upon that principle the other 
has a right to set off these payments. They cannot be con¬ 
sidered as voluntary payments. The payment of the consider¬ 
ation was equally voluntary. But in truth they are not so. 
This act certainly meant to give the same protection in this 
case, as the Court upon other principles does in other cases of 
oppression, usury, &c. In the case, put by your Lordship, of 
an acceptance for the honour of the drawer of a bill not stamp¬ 
ed, he pays that monejr for that friend, just as if he paid it 
without accepting the bill. As to the case of hardship, the 
objection not being taken, till by the annual payments the 
principal and interest are paid, having the benefit of the risk 
ail the time, the law gives that opportunity; but it cannot be 
presumed, that the party is cognizant of his right. These are 
mistaken payments, not voluntary payments, upon the con¬ 
sideration of the validity of the transaction. So upon the sup- 

CS) 2 Eatt. 85. Cg) Stat. 21 Jam. 1. c. IS. *. 3. 
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^i^sition, that more has been paid than the principal and in- 1802. 

* t^ast, the plaintiff does not ask any thing in respect of that. 

He will be contented^ if the instruments are delivered up; Bbomuy 
and if they waive the account, he does not desire it. He will *’■ 
consent to take it as at the time of the assignment to Mrs. 

Holland^ considering her as the original grantee. But upon 
7 principle it would be very difficult to stop there; for, the suit 
against the assignee is the same as against the grantee. The 
assignee is the purchaser of all the rights attaching upon the 
original grantee. With respect to the question, whether the 
excess beyond the principle and interest might not be recover* 
cd back, why should it not ? It is part of that, the consider¬ 
ation for which has failed. The cases, where the contract is 
illegal, both parties knowing it, are distinct; not like this 
case, upon a law made for the benefit of the plaintiff; who is 
not to be considered particepa criminis; as he is in those 
cases ; and cannot therefore set up the illegality of the con¬ 
tract: but the rule potior eat conditio defendentis" prevails. 

In the cases of insurance, if it fails on the ground, that the 

voyage never commenced, or a warranty of neutrality was not 

complied with, &c. the premium may be recovered back; 

which proves the distinction. Illegal contracts execute^ stand 

upon a very different ground. The party coming, before the [11 ] 

contract is executed, disaffirms it. As to the case Ex parte 

Maxwelly the application was after the death of the party; and 

the Court refused to listen to it upon good grounds; that the 

testimony for defence against the application was gone. The 

allusion to the Statute of Limitations upon that occasion, is a 

mere dictum in support of that decision. Lord Kenyon could 

not mean, that an annuity paid for six years is therefore not 

to be shaken. If the priginal transaction was void, there 

might be a new agreement: but it cannot be the subject of 

confirmation ; and in this instance the supposed confirmation 

is nothing more than directing the mode oi payment; and no 

more a confirmation than every payment made under this 

grant. The plaintiff relies upon Byne v. Vivian and Byne 

V. Potter. As far as those cases agree, at least, the Court 

will extract the principle from them, as to the terms. At 

least as against Mrs. Holland the plaintiff ought not to be 

called on to pay costs: rather he is entitled to the costs j as 

the expense is incurred by her fault. 

The Lord Chancellor, observing, that upon looking into May 7. 
the instruments it appeared, that the term was assigned to 
Elashman^ and so the defendant Tyrrell had no estate in him, 
even apparently, which could call for him to be a party, and 
that Flashman was not before the Court, proceeded thus: 

As to the objection upon the want ox parties it was said, Defect of 
that though Turre//assigned to Flashman^ yet if the term 
WMd, Flashman has not the legal estate in him. True; but if ifaWe"!* 
this bill can be supported upon the cases I shall allude to, the ther suit 
colour of title the deed furnishes, as throwing a cloud over 
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the le^l title, is one of the circumstances, that founds thf,^ 
jurisdiction; and it is difficult to * answer this; that as diis 
annuity is good at law, the term would be a legal estate in 
Flashman^ which would protect the present owner of the an¬ 
nuity ; and if this plaintiff should afterwards find it necessary, 
to clear his title, to file a bill against Flashman^ it would be 
impossible to bring that suit to a hearing, without making 
Mrs. Holland a party ; for her interest would be destroyed by 
any decree affecting his title i and then the decree in this suit 
would leave her liable to another suit, in respect of an interest 
purporting to be in him. She would not be delivered by this 
decree from another suit, and would be liable to be doubly 
vexed. Therefore, if the objecdon for want of parties was 
strongly pressed, I am not sure I could deliver the plaintiff 
from it. Tyrrell and Holland answer together. The former 
had merely to state, that he had none of the securities in his 
hands; and had assigned to Flashman. He does state that 
fact; and thereby gives the plaintiff notice, that it is not ne¬ 
cessary to bring him to a hearing; that no relief can be had 
against him; that fact also suggesting, that it may be neces¬ 
sary to bring Flashman before the Court. Mrs. Holland by 
her answer states great ignorance of all the circumstances prior 
to her own purchase. Tyrrell states them as being acquainted 
with them. The objection with respect to him is, that he 
states them as being interested, instead of putting in an an¬ 
swer of three lines, leaving him to be examined as a witness, 
if thought proper. They state the applications to the Court 
of King’s Bench; and this case certainly brings forward this 
plaintiff, informed by that Court, that they could not, or would 
not, give him relief under the summary jurisdiction given by 
this act. 

I see from the report of this case, that Lord Alvanley in- 
I timated an opinion, (a) that he should have been Justified 
in giving the account, not upon the foot of the assignment, 
but of the original consideration of 600/.; and 1 go along with 
him in that; for, if the Court has jurisdiction, for better and 
worse the assignee must stand in the place of the assignor. 
The party however appears to have been contented to have 
the account upon the footing of her own advance, and not to 
have pressed her equity to the extent, in which Lord Alvanley 
thought it might be granted. The petition of appeal complains, 
that the decree ought to be upon a different principle ; and that 
the account should be taken upon this footing ; that the origi¬ 
nal consideration should be taken as the principal to be paid, 
when the plaintiff comes into equity; not to redeem the an¬ 
nuity ; for I cannot agree with Lord Ahanley^ if that is the 
idea to be collected from the report, that it is a suit to redeem: 
but it is calling for a decree upon equitable grounds, if there 
are any such, in a case, in which the Court must state, that 
there never was a legally existing annuity to be redeemed 


("aj Ante, vol. v. 619,620. 
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therefore, that he shall be considered as oaring to 
tnhse, from whom he received it, die sum of 600/. and paying 
interest for that sum from the time it was advanced; mat an 
account should be taken, giving him credit, as niatter of just 
allowance, for all the sums of money he had paid as annui^ 
payments; and that, if the balance of the account so taken 
^ should be in favour of Mrs. Holland^ it should be paid to her; 
and that upon the repayment the securities should be delivered 
up, and an injunction be granted against those, which cannot 
be delivered up; and if the balance should be against her, the 
bill does not contend, that the plaintiff can demand it in this 
suit. If the bill did contend, ttiat she was to repay a balance 
due from her, it must be acknowledged there would be great 
difficulty in maintaining it; and that circumstance attaches 
considerable difficulty upon the question of equitable juris¬ 
diction. 

It did not occur to me, upon reading the Report, that Lord 
Alvanley collected from what passed before him, (and indeed 
it was ^om the accident of looking into the particular instru¬ 
ment that I collected it,) that Tyrrell had assigned the term. 
His Lordship considers throughout, that the leg^ estate, if any 
instrument passed it, was still in Tyrrell. 

The first question is as to the jurisdiction. If the Court 
has jurisdiction, the second question is, upon what terms this 
relief is to be granted to the present plaintiff. 

Previously to the act this transaction among these parties 
would have been a perfectly legal, valid, transaction. That 
act, it seems admitted in the argument, has in this case pro¬ 
duced this very singular state of circumstances; that it was 
admitted upon all hands, and it is impossible to deny, that this 
grant was originally good for nothing; and yet two applica¬ 
tions to a Court having jurisdiction were unsuccessful. Upon 
the first of them relief was refused; which might very well 
be; for if the attention of the Court was not called to tne cir¬ 
cumstances forming the objection, or if it was called to them, 
and those circumstances were not matters within the contents 
of the deed, but matters of fact out of the deed, not sufficiently 
evidenced, or not by credible evidence, in such a case the 
Court could not exercise the jurisdiction. The second appli¬ 
cation was made upon a ground, which would have brought 
distinctly before the Court, according to the decisions upon 
this act, that within the contents and four corners of the deed 
there was an objection, viz. that there was no memorial of the 
clause of redemption; upon which the Court has frequently 
acted; and tiie Court held, that if one application had not 
succeeded, whether upon the same or different grounds, they 
would never entertain another application. It would ill become 
me to state any observation upon the wisdom, with which the 
Court so exercised their jurisdiction. But this difficulty oc- 
. curs in this case; here is an instrument admitted to be null 
^nd void to all intents and purposes; and notwithstanding that 
*the Court enforces the effect of it, whenever admitting a pro- 
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ceeding under the Judgment, part of its own record; ^and thl«>' 
unseemly incongruity appears, diat, if a question arose in aliy 
other Court upon the rights of the parties under these instru¬ 
ments, every other Court must say, the grantee has no right; 
and if the question was made, perhaps even upon the right to 
retain die money under the judgment, another Court, and per¬ 
haps that Court, would be under considerable difficulty to 
state, that the money was legally obtained, which had been 
obtained under a judgment, which this act pronounces null 
and void to all intents and purposes. Lord Alvanley thought, 
and I concur in that opinion, tnat, if this Court, independent 
of that objection, has jurisdiction, and is to give the relief, as 
it is contended it ought to be given in one way or the other, 
it was impossible, that the circumstances of this case with re¬ 
ference to the applications to the Court of King^s Bench should 
destroy the relief, if it existed; and if the prayer of the bill 
can be maintained, either according to the plaintiff’s principle 
or Lord Alvantey*9, the want of success in those applicatiodh 
will not prevent the relief. Therefore 1 lay out of the case 
those applications, and also the circumstance, that Lord TAwr- 
/(Dw, in one of the cases (aj mentioned in the argument, sent 
the point to the Court of Common Pleas, to be determined on 
a motion to set aside the warrant of attorney; 1st, on the 
ground that 1 should think it disrespectful to the Court of 
King’s Bench to send it a third time ; and, 2dly, that it is not 
necessarily part of my duty to send the parties to law upon a 
point, on which 1 have no doubt; for both as to the original 
consideration much might be said to draw into question the 
validity of the assignment; and the objection from the want 
of the clause of redemption in the memorial is now deter¬ 
mined upon this act; and I do not like to disturb the deter¬ 
minations. These -securities therefore are void at law; and 
in no shape ought to have execution at law. 

The next consideration, if the securities are void at law, is, 
whether this Court has equitable jurisdiction to order these 
void securities to be delivered up. If that was res Integra^ my 
mind would be considerably affected by the very able argument 
addressed to the Court by Mr. Mansjield in Byne v. Vivian. 
But 1 am to consider the question, not merely with reference 
to the principle, upon which I should have been called on to 
decide that question if it had been originally before me, but 
xygard being had to this fact, not immaterial, that the ques¬ 
tion appears (a) to have been three times decided by Lord 
Rosslyn: and the authority of the two first of these decisions 
is to this extent adopted by Lord Alvanley / that after those 
two decisions he would not repel the claim of equitable juris¬ 
diction, but would adopt that idea. The question therefore 
comes before me with mis sort of weight upon that side of the 


Caj Dtmidton. v. iMtd Ftiey. 3 Bro. C C. 598. 2 ffen. Block. 12. 
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^rgumest, contending for the jurisdictiony that it has been four 1803. 
nines so decided, and three times in cases from which there 
is no appeal. If the case was to be decided unprejudiced by Bbomuy 
these circumstances, it would be necessary first to see, what ^ 
is the object of the act, what is the policy of it} in what rela* 
don the parties stand with respect to those principles, upon 
which the Court, in other cases, has considered one party to 
the transaction, as a par^ whose interests are to be surrounded 
by the provident provision of the policy of the law. 

In the preamble of this act, the Legislature declares the [ IT 1 
practice of raising money in this way pernicious j and it is im* 
possible to read the enacting part without observing, that the 
mischief it describes is not to the public interests; but attach¬ 
ing upon individuals meant to be protected by the act. The 
effrct of the secrecy of these transactions in promoting the 
practice is observed} and the means of preventing that secre¬ 
cy are stated. I am not at liberty to examine, whether these 
provisions are wise or sufficient. The occasion does not call 
upon me to examine, how far they are clearly intelligible. But 
I am bound to hold, upon the clearest principle, that the pro¬ 
vision, which the Legislature has said shall obtain to prevent 
that secre^, is one that I must deem wise and necessapr for 
the sake of the grantor, to prevent its being valid to any intent 
or purpose. I state it thus, because, when the argument takes 
the shape, as Mr. Man^Jield put it very strongly both in those 
former cases and in this, that this is not a case of circumven¬ 
tion, imposition, furnishing any of the grounds of policy or 
attention to distress, I doubt, whether that argument is as 
clearly admissible as it was strongly put; for when the Legisla¬ 
ture says, it takes the case of persons buying annuities as per¬ 
sons to be protected, and points out the species of protection, 
the Court is obliged to look at them as not protected to the 
extent, if not protected by the means the Legislature has posi¬ 
tively required to be applied to their protection. If, therefore, 
this was unprejudiced by decision, this case as to the claim of 
the individual is not to be decided upon the circumstances ex¬ 
isting merely between these individuals; but the party must 
have the benefit of those principles, upon which the Law has 
said, in every case, except those excepted, the individual, who 
the act supposes would not deal, unless driven by hard cir¬ 
cumstances, shall have that protection, which the act requires. 

The decision must be not upon the hones^ of the particular [ ig 1 
case, but upon the point, whether the individual dealing for an 
annuity has that protection, which the law has said in every 
case such a person should have. If that is dispensed with on 
account of the morality of one case, pro tanto the law is re¬ 
pealed. 

This act fa j has specified cemin cases, in which by the ex¬ 
ercise of a summary jurisdiction at law, the instrument so 
rendered void to all intents and purposes may be delivered up. 
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1802* The act was a very favourite act when it passed. 1 have ofte^... 

V/vv^ thou|;ht it as liable to objection upon this ^ound as any othek-: 

Bbomut that It is not consistent with the policy of the law or the con- 
*• stitution, that this summary jurisdiction over property should 
uoiLm. ^ given in any case. I doubt whether that is not the greatest 
mischief. Applications were very frequently made and grant¬ 
ed at law in cases, in which the Court had no authorify. It 
occurred first to Lord Chief Justice Eyre^ when in the Court 
of Exchequer, that they had no such authority: and that prac- 
Courts of tice was corrected. In cases, therefore, where the express let- 
Lsw have no ^j. of the act docs not give the Courts of Law autnority to 
opderTnstm- *1®**''’®*’ “P *^® instruments, it remains clear, that they never 
nents void be delivered up unless this Court has jurisdiction to order 

under the An- it. That reduces the question to this, whether the act of Par- 
nuity Acttobe liamcnt cutting up a transaction previously valid, and render- 
fartlier than ^*^9 invalid to all intents and purposes, and providing itself 
the act ex^ the remedies parties are to have in consequence of it, this 
preaaly gives Court has inherent in its jurisdiction a right to do more by 
way of remedy to the par^ claiming relief, a right to give re¬ 
lief beyond what the Parliament has given. That would be a 
very grave question, if res Integra; and I should have consi¬ 
derable doubt upon it: but the inclination of my opinion would 
[ 19 J be, that this Court would have that jurisdiction. In my expe¬ 
rience in this Court there have been a great number of deci¬ 
sions upon notes of hand, bonds, &c.; and some degree of 
contradiction is to be found, not only in the argument at the 
Bar, but in what has fallen from the Bench, upon the authority 
of the Court to direct these instruments to be delivered up. (1) 
If in Franco v. Bolton (a) Lord Sosslyn is supposed to have 
been of opinion, that, upon the ground merely, that by the al¬ 
teration in the law of pleading an action cannot be maintained 
upon an instrument in consequence of the present doctrine, 
that you may by pleading show the consideration, this Court 
would not order the instrument to be delivered up, I have 
great hesitation in acceding to that. But by the Report that 
does not appear to have been the only ground; the discovery 
sought tending to bring imputations upon the moral character of 
the plaintiff. I cannot however say the decision did not pro¬ 
ceed in some degree upon the former ground ; and in that ex¬ 
tent I do not merely hesitate, but I really do not concur. 

The ancient I® the case of Hanington v. Du Chatel^(b) where Lord 
jurisdiction of Thwlow granted an Injunction against a bond for the pur- 
Court not chase of an office, taking notice of the alteration of the Law 
assiuned Pleading he is made to intimate, that the jurisdiction of 
jurisdiction of this Court might not be necessary, if the deifence could be 
Cotirtsof law, made at law. That I take to be a mistake ; for 1 am quite 
sure. Lord ThurlovPs opinion was, diat Courts of Law, pro- 
Mdp^mitting P®^^y please, taking upon themselves to do that by new 

averment of a coudderation not in the deed. 

faj Ante, vol. iii. 368. f»J 1 Bra. C. C. 124 
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, vtnrms of pleading, which they had never before done, as dis- 
^Wsing with fryert^ or permitting the averment of a consi¬ 
deration not in the body of the deed, could not destroy the 
ancient jurisdiction of this Court in matters of that nature. 
That unquestionably *was his opinion, faj Unless it can be 
contended, that the jurisdiction is gone in the case of proferty 

f why is it in this case ? Clearly it is not gone in that ; for the 
protection this Court gives in that case is most essential to the 
interests of justice. Here the party pledges his conscience 
by his oath, that the instrument is lost. The plaintiff at law 
may himself put-it in the fire, and may be wicked enough to 
procure evidence to support that, if he is wicked enough to 
destroy the instrument. After the judgment and execution it 
might be brought forward again, if it was only concealed; 
and then the party, who had received the money, might be 
out of the jurisdiction. It is impossible therefore to say, the 
jurisdiction of this Court, protecting the subject so much far¬ 
ther than he can be protected at law, is destroyed; and these 
cases of annuities particularly may afford an intimation, why 
it is necessary to support the jurisdiction of this Court. Sup¬ 
pose a man throws his annuity deed into the fire, and gives 
evidence of the contents. The memorial would be strong evi¬ 
dence of the existence of the deed: but he might recover 
nothing, if the deed was produced, and differed from the 
memorial; and if it was not produced, he might recover the 
whole, (b) In this instance the clause of redemption is not in 
the memorial; in which case the recovery would be against 
Law, if the whole evidence appeared. This case contains a 
stronger ground for upholding the jurisdiction than perhaps 
existed in Franco v. Bolton: but it is enough to say, it is not 
possible to maintain, that the ancient jurisdiction is destroyed 
by the Courts of Law for the first time taking cognizance of 
that subject. So upon bills to have promissory notes deliver¬ 
ed up in complicated cases, and as the evidence may be lost; 
and so upon bills to have void policies of insurance delivered 
up; which in the cases in the Court of Exchequer is always 
prayed, and which may be, though they are not usually, fol¬ 
lowed up to a decree, upon this principle ; that it is not un¬ 
wholesome, that an instrument should be delivered up, upon 
which a demand may be vexatiously made as often as the pur¬ 
pose of vexation may urge the party to make it. 

Another circumstance is to be observed in this case, as it 
was discussed at the Rolls: that, whatever may be said upon 
the cases, to which I have alluded, and whatever difference 
of decision there may have been upon such cases, it seems to 
me, there is considerable difference between the case of a 
Bill of Exchange, upon which on the face of it there can be 
no demand, and an instrument which, upon the face of it, 
purports to affect real property; and that is to be applied in 
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some measure to the case of the bill without a stamp, tliat 
been noticed. In Bijne v. Hotan, and Byne v. Potter, theiiate 
Attomejr-General lays particular stress upon the circumstance, 
that the instrument purports to affect real estate, and form a 
cloud upon the title. It is said in answer to the objection, 
that in this instance the jurisdiction of equity is as little want¬ 
ing as in any; for the demand must be made upon the pro¬ 
duction of the instrument; and the memorial must be also 
produced, and if that is produced, the demand can never be 
finally supported. The answer to that is, first, that the de¬ 
mand may be as frequently made as vexadoqi may dispose the 
party to make it: next, where the instrument purports to af¬ 
fect real estate, it is not just to consider it merely having re¬ 
gard to the question, whether the demand can be directly 
founded upon it; for an instrument, which apparently, though 
not really, (which must be shown by circumstances, dehors,) 
creates an encumbrance, may by being produced defeat the 
ends of justice. Suppose this plaintiff, instead of a rectory, 
was owner of a life estate in common lay property, and 
brought an ejectment, and this deed creating the term was 
produced by surprise, and, as in many instances that may be 
supposed, was not met by the material evidence: a dishonest 
use might be made of it, to prevent a recovery according to 
the right. I do not go ^e length, that if it is clear, that no 
use can be made of the instrument, that is ground enough for 
the equitable jurisdiction to take it out of the possession of 
the party, who can make no use of it beneficial to himself: 
but if a use may be made of it prejudicial to another, I should 
have an inclination to support the jurisdiction, to tranfer the 
possession of it from him, to whom it could be of no use, to 
him, to whom it might be useful, and in whose possession it 
would be prejudicial to no one. I do not say, this would not 
have left great doubt upon my mind: but it gives me an in¬ 
clination of opinion, aiding to this conclusion, that after re¬ 
peated decisions by Lord Rosslyn, adopted and applied by 
Lord Alvanley, considering himself bound to follow those de¬ 
cisions, it is too much for me to say, the Court has no juris¬ 
diction, and to reverse all these decisions, where there is so 
much colourable ground to support them. It is more fit, they 
should meet their reversal elsewhere. The policy of this act 
also is not to be disregarded in a question, wnether the Court 
ought to take jurisdiction upon the point, whether the deed 
ou^ht to be d^ivered up: the Court having in many instances 
junsdiction to have deeds delivered up on grounds of policy^ 
in cases, where an act of parliament has not authorized Courts 
of Law to compel it. 

Upon the next question, if it was res integra, I should en¬ 
tertain great doubt both upon die decisions of Lord Rosslyn 
and Lord Ahanley, ^ I was always struck with the difficult 
upon this; whether it is consistent with the conduct of a nioral 
man to take his chance; paying the annuity as long as he 
thinks it beneficial; and when he finds it so no longer, turning 
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Annuity Toid 
under the act: 


aifd saying he has done all a man looking attentively 1802. 
to nis own interest can; and that he is acting legally; insist- 
ing in a court of justice, that what he has ^id so long as BaoKut 
annuity, he will not consider so, but as part of the considera- ^ 
tion repaid. Upon the maxim “ ^ioa duhitoB ne ^aceris^'* 1 Houtaas. 
never could have made such a demand. But deciding i^n 
civil rights, I have nothing to do with the morality. The 
grantee is left for a number of years in this situation. If he 
dies at the end of the first year, and as long as it is in his 
favour, the grantor will make no complaint; and will think it 
just to avail himself of it. When the lapse of time turns the 
advantage the other way, he then represents, that there is no 
annuity; and though the payments were made for many years 
as annuity, he will then treat them as consideration money. 

I remember, when the idea, that it could be so considered, 
had not been adopted at law; for though Lord Sosslyn in 
Byne v. Vivian says, there are several cases, no such case 
can be found; and Lord Kenyon's original decisions took the 
other turn, upon the sound principle, that a payment volun¬ 
tarily made is not to be recovered back. But 1 must decide 
this upon the weight of authority, as to be applied at this day; 
and the Courts of Law now unquestionably hold, that the con- 
.sideration may be recovered back; and have been in the habit lance of the 
of allowing payments made as annuity to be deducted. The conwderation 
party can therefore recover only the balance of a fair account; 
considering the sums paid as annuity, as paid in part dis- pi^y. 
charge of the consideration. This is decided at law; and it ments under 
is purely a legal question. There is no equity in it. But it is annuity, 
also decided in equity in Byne v. Vivian^ Byne v. Potter^ and 
the cnst(a) as to the insurance; in all which Lord Rosslyn 
was of opinion, that was the rule of equity; first, thinking, it 
should be so; secondly, that it was necessary, if that was the [ 
rule at law. Lord Alvanky also seems to be of that opinion; but 
taking the commencement of the account from a different pe¬ 
riod from that, to which the general rule of accounting would 
have referred; and upon the consent of the parties, as it 
seems, he took that different date, from which the account 
was to begin. His lordship’s authority certainly is thus far 
prejudiced; that he seems to have framed his decision upon 
some notion, in which, speaking with great deference, a de¬ 
ference peculiarly due to him, as a Judge, who never deter¬ 
mined without the most anxious consideration, 1 cannot follow 
him. He determined upon a ground, which rather supposes 
the deed good than void; for how can it be upon a principle 
of redemption, founded upon a clause of redemption in a deed 
invalid to all intents and purposes ? 

The question then is, what relief ou^ht to be given if IhBs. 

Holland vna the original grantee. Considering her so, if there 
is an original jurisdiction to order the instruments to be deli¬ 
vered up, and if 1 am to take the rule of accounting at law, 


24 ] 


faj Ex parte Shax>, ante, vol. r. 630. 
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1802. (and I think it a pure question of law,) the rule is' propeJIV' 
applied in Byne v. Vivian. There is a difficult, I admit, as 
BmowuT to what is to be done with any surplus in the hands of the 
HollIvs 8T®otee. If it is money paid without consideration, yet, if 
A lit paid, it cannot be recovered back. If that is so, 

undeTthelct, some principle arising out of the policy of 

upon an ac- ’ the act. If there is no principle of that kind meeting it, it is 
count of the a little difficult-upon strict legal principles to say, what is the 
and Ae^nav” diawiminating circumstance, giving the power of recovering 
ments under 1^ case, and precluding it in the other. But that difficulty 
the annuity, if is met by decision, for though the case has not occurred at 
the balance is law, it has in equity. In Byne v. Potter there was a surplus 
TOntee,ithaa *** hands of the grantee; and the Court did not meddle 
been decided with it; but proceeded upon the declaration, that the * defend- 
in equity, tiiat ant had received more than was due. I do not understand 
icTOvewd*** legal principle: but that sort of decree was obtained in 

^ J Then does the case of the assignee differ ? I am clearly of 
opinion. Lord Alvanley was right in thinking the original 
consideration is the ground. But the principle is, that the 
assignee stands in the place of the grantee, if there is nothing 
to create a case of bad faith. As claiming the annuity the 
assignee is no more than a person having an equitable title 
in many of the securities, forming the remedies, as assignee 
of the bond, judgment, covenant: a mere equitable title. It 
is true, the legal estate is in the trustee for the benefit of the 
assignee: but that is only one remedy; and all the grantee 
can assign, is the right he has. If Mrs. Holland goes for exe¬ 
cution of the judgment at law, it must be in the name of 
Greathead; so in this Court to have any proceeding directed 
upon the bond: so at law to have any proceeding upon the 
covenant. It is impossible to maintain, that there is any sub¬ 
stantial difference between the grantee and the assignee. The 
case would be widely varied, if by a transaction contempora¬ 
neous with the assignment the ^antor puts himself in a situ¬ 
ation, in which the assignee might impute to him bad faith, 
that the grantee could not. Then the case of the assignee 
stands upon principles not applying to the grantee, and fur¬ 
nished by the subsequent conauct of the grantor. It is im¬ 
possible, in this case, that Mrs. Holland can impute bad faith 
at the time of the assignment. She may say, there were two 
unsuccessful applications to the Court of King’s Bench. But 
the question of bad faith arises upon an instrument executed 
several months after the assip^nment. Put it another way. If 
the assignee is not to stand in the place of the grantee, what 
is the equity ? It will not be said, the equity, by which the 
grantor is to be governed, is the consideration between the 
[ 26 ] grantee and the assignee at the assignment. That cannot be; 

for a case may happen of an infirm habit, a life at the market 
price(n) not worm five years purchase; who afterwards be- 

CaJ See the obserrstions of the Lord Chancellor, as to the Market Price 
of Annuities, an/e, voL vi. S7'4, in Qibtm v. Jeyn. 
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I '«C:^es a strong man; and could not get an annuity upon the 1802. 
sahie terms. That annuity might at the end of five years sell V/vv*' 
for a great deal more than it was originally granted for; and Bromley 
in fact these persons frequently give more for the assignment 
than for the grant. If previously to the assignment the grantor 
had an equity, is that to be disturbed by a transaction to 

* which he is no party ? To put another case. Suppose, instead 
of being enjoyed many years, the annuity was sold within 
two years for 200/./ the grantee disliking his bargain: could 
the grantor have insisted upon taking the account, consider¬ 
ing it as granted at 200/. only; or must he not have taken the 
account upon the original sum ? Then must it not follow, 
that where the grantee gives less than he received, the ac¬ 
count must be taken upon the same footing ? Suppose a third 
application made to the Court of King’s Bench with success i 
must not the account be taken as between the grantor and 
grantee ? Standing in the place of the grantee, she must admit 
the principle against as well as for her. 

In the confirmation there is nothing, that bears upon this ; 
for all the defects of the memorial were not known. The bar¬ 
gain of Mrs. Holland was made before the confirmation; and 
it is difficult to say, how a void instrument can be confirmed. 

A case of bad faith therefore does not arise by that transac¬ 
tion. I am clearly of opinion, it is impossible to give the 
account, upon any principle, afforded by the terms of a deed 
void to all intents and purposes. I am also clearly of opi¬ 
nion, that this is not a case of the redemption of an annuity, [ 27 ] 
but a case, in which it is asserted, that there never was an an¬ 
nuity to be redeemed; and it is contended, that upon doing 
certain equities these instruments ought to be declared void; 
not giving a right to say, there was an annuity; but giving a 
colour for such assertion. 1 cannot, giving judgment upon the 
jurisdiction at this day, and considering all that has passed, 
say, the Court has no jurisdiction. If the Court has juris¬ 
diction, with all deference and respect my clear opinion is, 
that the decision in this cause has mistaken the principle, 
upon which it is to be exercised in the mode of accounting. 

1 put myself upon the fact of decision as to the mode of ac¬ 
counting at law, doubting the principle : but after those deci¬ 
sions the grantee coming for the consideration, the grantor 
may say, he shall allow the payments, since the transaction 
took place; and 1 am of opinion, it is reasonably clear, the 
assignee, if there is nothing more in the case than an assign¬ 
ment, stands precisely in the place of the grantee; and in 
many cases it is for the interest of the grantor to hold that 
doctrine. 

As to the costs, it is not possible to avoid giving TyrrellMvs 
costs; for he was brought here quite unnecessarily; and though 
he has joined in a long answer, with which he nas nothing to 
4o, he has not burthened the suit in point of expense. Mrs. 

Jfolland must have brought the same matter upon the record. 

With respect to the costs of the suit, in £yne v. Viviany Lord 

•/•YbL. VII. 4 



Cases in Chancery. 


«7 

ltK)2. 

Bbomuet 

V. 

Houabd. 


[ 28 ] 


Power of at¬ 
torney revoca¬ 
ble, and in or¬ 
dinary cases 
would not 
found the ju¬ 
risdiction for 
delivering'up 
instruments; 
but when exe¬ 
cuted for valu¬ 
able considera¬ 
tion this Court 
would not per¬ 
mit it to be re¬ 
voked. (1) 

[ *29 ] 


Rosalyn gave the defendant his costs. In Byne v. Potter^ wh«f|^ 
the annuity had been satisfied, he made the defendant pay Cite 
costs. In uie former case the bill was brought not for redemp¬ 
tion of the annuity, but for relief, asserting, that no annuity 
ever existed. Upon redemption the costs are given: but I do 
not see how the rule in that case is necessarily applied to a case, 
where the bill is not brought for redemption. In the case of 
usury I do not know that the defendant is to have his costs^ 
because he would in a case of a fair mortgage. The costs in 
Byne v. Potter did not, I apprehend, turn upon the surplus in 
the defendant’s hands: but he had been the attorney of the 
parties; and 1 understand it turned upon some principle found¬ 
ed upon that. In this instance the party does not come for a 
redemption: therefore prima facie he is not within the rule that 
he is to pay costs. As to his receiving them, first, I am re¬ 
versing a judgment obtained very much in favour of the de¬ 
fendant. 1 cannot say, attending to that circumstance, she had 
so little reason to oppose the relief in the extent, in which it 
was prayed, that the plaintiff is to have the costs; and that cir¬ 
cumstance alone would lead me to say, I would not give this 
relief with costs. But another ground is decisive; that, when 
such a transaction comes almost for the first time, and the de¬ 
fendant can set up arguments with so much of difficulty and 
principle upon the right to exercise the jurisdiction, and the 
principles, upon which the Court ought to give the account, it 
IS a great deal too much to give the costs, which are entirely 
in the sound discretion of the Court, against a defendant, sub¬ 
mitting her right upon such principles, as in the present in¬ 
stance. The relief therefore must be given without costs. 
Oakden must have his costs; and that is material with respect 
to the question of jurisdiction; for he is in receipt of the rents 
and profits, not by virtue of any assignment, but by virtue of 
9 power of attorney, which is a revocable instrument; and in 
ordinary cases would not found the jurisdiction of this Court. 
But where it is executed for valuable consideration, this Court 
would not permit it to be revoked; and he is in possession, to 
receive, not merely for Mrs. Holland^ but for others, upon valu¬ 
able consideration, to whose securities there is no objection. 
His right on behalf of the other annuitants will secure to him 
the receipt of the whole ; and this annuity not being valid, he 
must account for a part to the plaintiff. The account therefore 
against him would secure the jurisdiction. 


* The decree declared, that the decree bearing date the 4th of 
July, 1800, be reversed; and directed an account of the con¬ 
sideration, or considerations, paid by Samuel Greathead on the 
purchase of the annuity or annuities granted to him by the 
plaintiff, by the deed, or deeds, bearing date the 16th of May^ 
1788, together with interest at 5 per cent, per annum upon the 
same; and also an account of the payments made by the plain- 


{ (1) See 1 Cainmf Ca. IS. ir.| 
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, or on*his behalf, upon account of such annuity or annuities 1802. 
t^the said Samuel Greathead^ or to the order, or upon the ac- 
count, of any person or persons claiming under him by assign- Bwmi** 
ment or otherwise, including the defendant Arabella Hollands 
and directed that such payments, as the same were made from 
time to time, be applied first in discharge of the interest, and 

* then of the principal of such consideration or considerations; 
and in case upon the taking of such account such consideration 
or considerations with interest shall appear to have been fully 
repaid, that all deeds granted for securing the said annuity or 
annuities, other than the deed of the 1st of 1795, be de¬ 
livered up to be cancelled; and that satisfaction be entered 
upon the record of the judgment; and that the defendant 
Richard Oakden is without costs to account with the plaintiff 
for, and to pay to him, the surplus rents of the premises com¬ 
prised in the deed of the 1st of ywne, 1795, after satisfaction 
of the payments, other than those thereby directed to be made 
to the defendant Arabella Holland: such surplus rents to be 
accounted for by the defendant Richard Oakden from the time 
from which it shall appear such principal and interest, as afore¬ 
said, was satisfied, as aforesaid, and from which it shall ap¬ 
pear, that he shall have had notice of the plaintiff’s claim; but 
not beyond the time of filing the bill; and in case any thing, 
on taking such account as aforesaid, shall appear to be remain¬ 
ing due from the plaintiff, then the plaintiff is to pay the same [ 30 ] 
tv) the defendant Arabella Holland^ as and when the Master shall 
appoint; and upon such payments such deeds shall be deliver¬ 
ed up, and such satisfaction be entered, and such payment be 
thenceforth made by the defendant Richard Oakden^ as herein¬ 
before mentioned; and in case the plaintiff shall make default 
in such payments, the bill is to be dismissed with costs, to be 
taxed, and paid to the defendant Arabella Holland; and in either 
case the plaintiff is to pay the defendants Tyrrell and Oakden 
their costs of the suit; and until such accounts are taken, and, 
if any thing shall appear to be due thereon to the defendant 
Arabella Holland^ until such default of payment as aforesaid, 
all proceedings at law by the defendant Arabella Holland^ either 
in her own name or in the name of any other person or per¬ 
sons, under whom she claims, are to be staid by injunction. 
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WHITE V. DAMON. 


1802. 

1800. JVev.St. 

1801. Feb. 19. 

1802. Mav7\ ESTATES, situated at Gosport^ in Hampshire^ of which the 
Bill for spe- defendant Damon was seised in fee, were ]}ut up to sale by auc- 

dfic perform- tion, at Gosport., in fifteen lots ; all of which were sold except 
Biiee of a pur- Lot 3, consisting o£ a wharf and premises. For that lot there 
t^^lisniissed bidders. The deposits upon the other lots were paid 

by Lord/Zo««- to Smithy the auctioneer, amounting to 653/. &s. 6d. Damon 
lyn with costs, afterwards borrowed from Smith 1000/. ; the balance at that 
time in Smith's hands on account of the deposits being 521/. 
mm^from ina- * security for the repayment it was agreed. 


uequacy of 
value. (1) 
Upon a re¬ 
hearing Loi’d 
Eldun was of 
opinion, that 
was not a sufii 
cient ground 
for ref sing a 
specific per- 


that Lot 3 should be conveyed to * Smithy in trust to sell; and 
accordingly a conveyance, dated the 23d and 24th of Novem- 
bety 1796, of the whole estate to Smithy was executed, upon 
trust to convey to the purchasers the lots sold; and, as to 
Lot 3, upon trust to sell after the 11th of March next; and 
Damon covenanted to Join in the sale: but it was declared, 
that was not to be considered necessary. On the 24th of No~ 
vembcTy 1797, the money not being paid to Smith at the time 
formance of a limited, the premises comprised in Lot 3 were sold by auction 
purchase by Smith at Garrawatf'sy and bought for 1120/. by White i who 
depo.it of 20/./.erc««. 

more, as fraud The bill was filed by White against Damon and Smithy for a 
or8urpri8e,&.c. specific performance of the contract. 

wM^ot^affect defendant Damon by his answer submitted, that the 

ed upon ano- sum of 1120/. being a grossly inadequate price for this estate, 
ther ground; a specific performance ought not to be decreed. Upon the 
that a material answer and the evidence it appeared, that the rent of these 
Si'iSimmJSitf P*‘®*“ises was 260/. and the value 2200/. 

the bill was not fn support of the bill. Smith proved the circumstances under 
supported by which the sale took place ; that it was a fair sale by auction; 


evidence. 

[ *31 


that he had given notice to the defendant by letter of the in- 
i tention to sell at Garraway's / to which no answer was received. 
The whole case, as to the circumstances under which the sale 
took place, rested on his evidence. 

Mr. RichardSy and Mr. Benyony for the Plaintiffy insisted, 
that as there was nothing to impeach this sale, it must be es¬ 
tablished. 

Mr. Mansfeldy and Mr. Cookcy for the -This 

Court will not enforce a sale under such circumstances, and at 
only half the value; but will leave the parties to law. Though 
C 32 } certainly there is no proof of actual fraud, yet the price being 
so grossly inadequate, not five years purchase, there is ground 
for suspicion; but whether it is from fraud, accident, or mere 
negligence, a Court of Equity ought not to compel execution 
* of a contract so enormously to the advantage of one party. 


{ (1) See BvtUr v. HatMU 4 Desaiis. Cha. Kep. 639. Jamiarn et al. v. Martin^ 1 ^b’S 
Bep. 687. Otgood v. Frank^ 2 Johna. Cba. Hep. 586.| 

Bep. 23. Or^or v. Duncan, 2 Desaua. Cha. 
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JiPte proposition must be, that if the proper^ is sold at any 
p^ce, unless actual fraud appears, this Court is to enforce the 
agreement. The general rule of this Court is not to enforce 
a hard agreement. The distinction, as it was taken by Lord 
Chief Justice Eyre^ is, that inadequacy of price is not of itself 
a sufficient ground for rescinding a contract, Griffith v. Sprat- 
ley. (a) The circumstance, that the sale was by auction, makes 
no difference. The foundation of the rule is, that the agree¬ 
ment is unreasonable ; and upon this subject the Court has a 
discretionary jurisdiction. The sale was not with the consent 
of the defendant. These premises ought not to have been 
sold at Garraway^s. No instance can be produced, in which, 
where it was manifest, the property was sold at considerably 
less than the real value, this Court has enforced the contract 
and compelled a conveyance. 

Mr. Richards^ in Reply. —Supposing the price to be under 
the value, a great deal more is necessary to prevent this re¬ 
lief, as influence, &c. Without some ground of that sort 
there is no instance of impeaching a sale by auction. If this 
doctrine is applied to a sale by auction, the case will be 
new. The defendant did not forbid the sale at Garraway*s. 
lie did not attend, or take any measures to prevent the pro¬ 
perty going at less than the value. He lay by, and suffered 
the plaintiff to consider it as his own. There is not an instance 
of impeaching such a sale on the mere ground of under-value. 
The property is carried to a public market: each party has a 
right to bid. There are modes of preventing the property 
from going under its value. (” 0 ) The vendor may have his 
friends to bid. It is held out that the party may purchase 
WMth safety, if he shall be the highest bidder. The stipulation 
with the public is, that the highest bidder shall have it. Where 
is the Court to stop f No fraud is imputed: no sort of misre¬ 
presentation: no surprise; as in Twining V. Morricei(b) 
which case is supposed to have gone a great way: nothing but 
inequality of price. All the cases, such as Heathcote v. Paig- 
non^(c) where a contract upon a very small consideration has 
been impeached, have contained some other ingredient, as in¬ 
firmity of mind, See. 

Lord Chancellor. (1) —^This bill is filed for a specific per¬ 
formance of an agreement for the sale of a freehold estate, 
described as Lot 3, consisting of a wharf and other premises 
at Gosport. The facts are very short. This lot was put up, 
together with other lots, part of the same estate, at Gosport. 
There was no bidder for that lot. There were bidders for all 
the other lots. After the sale. Smithy the auctioneer, advanced 
1000/. to the vendor, with great security; for he had all the 

('aj In the Court of Exchequer, 2 Bro. C. C. 179, note, 
p. 33 See CmoUy v. Banont, ante, vol. iii. 625, note. 

. cO 2 Bra. C. C. 326. CO ^ C'- 1- 


1802. 

h/w; 

Wain 

V. 

Dakoit. 


[ 33 ] 


1801. 
Feb. 19. 


{ (1) Lord B9t^yn.\ 



8 ^ 


Gases in Chancert. 


1802. 

Warn 

V. 

Daxov. 


f 34 ] 


1801. 
July 24. 


1802. 
,yjat/ 7. 

i 35 ] 


deposits; and the money was to be paid into his hands for«ll^ 
the other lots: so that, except the temporary accommodaticti, 
the vendor, whom Smith knew to be a distressed man, forced 
to sell, had no other benefit by that advance. The auctioneer 
however, chose to take a better security than that he would 
have had as auctioneer; and he chose to take as an additional 
security a conveyance of this lot, with a power to sell; and 
his receipt to be a discharge for the price. The manner in 
which he proceeded, was, after having received a considera¬ 
ble part of the money upon the other lots, in 1797, exactly a 
year, he puts up this wharf and premises, situated at Gosport^ 
to sale at Garraway^s^ certainly not without the knowledge, 
but certainly without the consent, of the owner. The place 
of sale was not very proper; and the time was very rapid. 
The premises were bought for 1120/.y and the bill is filed by 
the purchaser. It appears in proof, and very distinctly, that 
the value of the premises is above 2000/.; and that they are 
in a condition to be let upon a lease for 200/. a year. I have 
nothing to do with this case in a Court of Equity. 1 do not 
hold, that the Court is bound in all cases to carry an agree¬ 
ment into execution ; but may leave the parties to an action. 
But the plaintiff has got all he had a title to expect. He has 
a covenant from Damon to join in the sale. I shall leave him 
to his action of covenant. If he docs not bring his action of 
covenant within a certain time, the bill must be dismissed 
with costs. 

The counsel for the defendant pressing for an immediate 
dismissal, the bill was dismissed, with costs as against Damon^ 
and without costs as against Smith, 

A petition of re-hearing was presented by the plaintiff; and 
the cause being re-argued bemre Lord Eldon^ Chancellor, 
stood over several umes: his Lordship expressing great doubt 
as to the principle of the decree; and also, whether Smithes 
evidence could be admitted. 

Lord Chancellor. —I do not think it possible to touch the 
decree that has been made in this cause. If the case had 
stood before me as upon the transactions of the auction, and 
the value of the property, as it was taken, till the difficulty 
arose as to Smitfrs evidence, I should have hesitated before 
1 should have decided, that the difference of the value would 
be a sufficient ground for dismissing the bill. It is a case of 
great consequence, and was much considered by Lord Rosslyn t 
and some points of view, in which it has struck me, seem to 
have escaped his Lordship’s attention; or were not thought 
worthy of it. The plaintiff is not affected with any thing be¬ 
yond suspicion: the sale taking place at an auction, wimout 
any fraud, surprise or mistake ; the estate being offered upon 
any price he would bid; and without more he became the pur¬ 
chaser. I am inclined to say, that a sale by auction, no fraud, 
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^uvpnse,. &c. cannot be set aside for mere inadequacy of ISOS, 
price. (a) It will be very difficult to sustain sales by auction, 
if this Court will not specifically perform die agreement. 1 Whits 
agree with Lord Rosslyti^ that ^ving a specific performance 
is matter of discretion j but that is not an arbitrary, capricious, g ' 
discretion. It must be regulated upon grounds, that will make formance mat* 
it judicial. ^ ^ ter of discre- 

But upon looking through the bill, answer, and evidence, ittion. notaAi- 
appears. Smith has been examined; who under circum- 
stances clearly cannot be a witness; and he alone proves any 
one of the transactions, upon which the plaintiff must pro¬ 
ceed. Except his evidence there is no proof of the sale, of 
the biddings, of any of these circumstances ; and the answer 
does not admit any one of them. It does not deny them. The 
deeds and the value are proved by other witnesses. Smith 
was not merely an auctioneer. He was th# vendor himself; 
and I think, he might have filed a bill against the purchaser 
and his author to have the whole contract made good. If his [ 36 j 
evidence cannot be received, and I am clearly of opinion it 
cannot, many of the material facts, upon the proof of which 
the decree must proceed, are neither admitted, nor proved. 

The consequence is, the cause is brought to a hearing without 
evidence to maintain the bill. 

("aj In /if parte Jnitham, a bankrupt petition, March tbc 280), 1803, the 
Lonl Chancellor expressed llic sutnc ujiinloui and referred lu tills ease. 


MOGGRIDGE v. THACKWELL. (2) 1802 iicc.u, 

THIS cause, had been brought on before Lord 
for further directions upon the Master’s Report, approving a Upon a re- 
scheme for effectuating the purposes of the charity under Lord hearing of Unit 
'rhvrloxu*s decree. Upon that occasion Lord Rosslyn *which*^*^* 

ed, that it was fit, that decree, as far as it respected the chari- relates to the 
tabic disposition, should be re-heard. Upon that intimation charity, the 
a petition of re-hearing was presented by the next of kin ; and "'““f* 
upon that petition the cause was re-heard by Lord Eldon. i!Imlciiance!- 
Ann Cam, by her will, dated the 16th of June, 1779, after lor coli. cting 
giving directions concerning her funeral, desired Mr. Edward the result of 
Lawrence, and any other friend her executors shall appoint, to J||.g 
attend her funeral; and for their trouble she gave to each of there Li 
them so attending 10/. for mourning. She then gave to Mr. a general, in- 
Thackwell and his heirs, certain estates; and reciting, that definite, pur- 
she was tenant in tail of the estates called Hill Netherton, and ||,*^tt'»eifu^*n 

any object, the disposition is in the King by sign manual; but where tlie execution is to be 
by a trustee, with general or some objects ^inted out, there the Court will take the adininis. 
tration of the trust. The costs of all parties were ^ven out of the fund as between attorney 
and client. 

faj Reported, ante, vul. i. 464. 3 Bn. O. C. SIT. 


1(1) See Turner v. C/ey, 3 Bibb’s Hep. 52. { (2) Cited 4 Wheaton. 45, and remarked 

9 Johns. Cfaa. Bep. 23. { upon hyMcu'ihtU^ C. J.| 
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86 


Cases in Chanceet. 


1802. 

Musorisoe 

V. 

Trackweie. 
[ *S7 ] 


38 ] 


JUiycellsy and by suffering a recovery could make herself ten* 
ant in fee of them, but out of regard to her aunt Walker and 
her family she * chooses to let the estate tail continue, and the 
estates to go according to the present limitations, she gave 
some other estates in London to two persons and their heirs 
respectively; and all the rest of her real estates she gave to 
Mr. John Moggridge^ of Bradford va the county of and 

Mr. fames Faston, of Clapton^ in the County of Middlesex^ 
and their heirs, but chargeable with the payment of the seve> 
ral annuities following, for the respective lives of the several 
annuitants, payable half-yearly; viz. to Elen Pheasant^ her 
late servant, fifteen pounds per year; and giving some other 
small annuities she directed, that, if any of the annuitants 
shall die before the expiration of the first six months after her 
death, and shall have lived over one quarter, or shall die in 
any after six mofiths after the completion of a quarter, then 
that dieir respective executors or administrators, shall receive 
one quarterns annuity. 

The testatrix then gave a great number of pecuniary lega¬ 
cies, to some of her next of kin and other persons ; and among 
them gave 4000/. each to her cousins foseph Walker^ and the 
Reverend William Walker i and she gave 4000/. to William 
Pollock and Peter Triqueti in trust to lay it out in Government 
or real securities, and to change the same as they in their dis¬ 
cretion shall think proper, and to pay the interest and divi¬ 
dends from time to time into the proper hands of her cousin 
Elizabeth Camilla Thdor; and her receipt alone to be a suffici¬ 
ent discharge to her said trustees ; and she declared, that the 
said interest and dividends shall in no wise be subject to the 
debts, control or management of her husband ; and after her 
decease the testatrix ordered her said trustees to pay so much 
of the interest and dividends of the said 4000/. for mainte¬ 
nance and education, as they shall think proper, and to pay 
the principal and accumulated interest to the cnildren; and if 
she should leave no child at her death, or any issuing there¬ 
from, the testatrix gave 1000/. part of the said 4000/. to Joseph 
Walker^ and the remaining 3000/. to William Walker. Among 
other leracies she ordered her executors to pay into the proper 
hands of Mrs. Coley for her sole and separate use 100^; she 
gave to the parish of Battersea 501. s to die parish of Dymocke 
60/.; and to the parish of St. Peter^ CornhiU^ 30/. to be distri¬ 
buted among the poor thereof according to the discretion of 
her executors; and she gave to the respective trustees, ^ar- 
dians, or managers, lawfully appointed, of the Hospitals, Infir¬ 
maries, and Dispensaries, following, and to their respective 
executors and successors, the sums as follows; to the Asjylum 
^fospital 500/. .* to the Hospital for Lunatics in Herefordshire^ 
K)0/. .* to the Gloucester Infirmary 200/. .* to the London Infir¬ 
mary 200/.; to the Lyin^-in-Hospital of the City of London 
200/.; to the Humane Society 200/. i to the General Dispensary 
for the relief of the poor in Aldersgate Street 100/. Then after 
some further legacies, and specifically disposing of all he.* 
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..plate, watches, &c. wearing apparel and furniture, she eon* 1803. 
eluded thus: 

“ And I give all the rest and residue of my personal estate MoseBiitoc 
“ unto James Vaston^ of Clapton^ Middlesex, gentleman, his ex- 
** ecutors and administrators ; desiring him to dispose of the 
same in such charities as he shall think fit, recommending 
“ poor clergymen who have large families and good characters; 

“ and I appoint the said John and Mr. Vaston, before-mention- 
“ ed, executors of this my will; and I desire Robert Woodford, 
of Taploxv, Bucks, Esquire, and the aforesaid Mr. Richard 
“ Wicherley, to aid and assist my executors.” 

The testatrix in her fourth codicil thus expressed herself: 

“ My will I shall order to be sent with this; but my execu- [ 39 } 

“ tors need not hurry themselves in any shape, but take their 
“ own time to do whatever must be done, and employ Mr. Laruf^ 

“ rence or any other Mr. Vaston thinks more proper to do the 
” writing part of the business. I hope it will be quite unneces- 
“ sary foi my executors to come into the country, unless it is 
“ their own choice.” 

The decree, as it was finally pronounced by Lord TTiitrlow, 
upon a motion to vary the minutes, declared, that the residue 
of the testatrix’s personal estate passed by^ her will; and ought 
to go and be applied in charity, regard being had to poor cler¬ 
gymen with good characters, and large families, according to 
the recommendation in the will; and that the Master should 
approve of a scheme to effectuate the purposes of the said 
charity; with liberty for the parties to lay proposals before 
him for that purpose. 

The residue of the personal estate amounted to 50,000/, 

By the scheme, submitted by the plaintiff, the executor, and 
the next of kin, and approved by the Master, it was proposed 
that the defendant Thomas Walker, first cousin and heir at law 
of the testatrix £x parte maternd, might be allowed out of the 
issidue of the testatrix’s personal estate the sum of 5000/. 
under the particular circumstances of his case ; and that small 
annuities should be granted to several other persons; who 
were either relations of the testatrix or were in her life depen¬ 
dent on her bounty; that a school may be established at Z)y- 
mocke, the residence of the testatrix and her family, for poor 
children of that parish; that 1000/. may be appropriated in 
aid of the Gloucester Infirmary; 1000/. in aid of an intended 
Lunatic Asylum at Gloucester; that 6000/. 3 per cent. Bank [ 40 ] 
Annuities may be transferred, and the dividends appropriated 
to a charity instituted in aid of the distribution annually made 
for the relief of widows and orphans of clergymen in the dio¬ 
cese of Gloucester, to be applied for the relief of poor clergy¬ 
men, who have large families and good characters, according 
to the rules of distribution of the said institution; and lastly, 
that the residue and remainder of the said funds and of all the 
testatrix’s personal estate shall be called Mrs. Ann Camfs be¬ 
nefaction to poor clergymen; and shall be invested in the 3 
per cent. Consolidated Bank Annuities, in the name of the 
./.VoL. VII. 5 
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Governors of the Charity for the relief of poor widows and, 
children of clergymen; and that the interest and dividends 
shall be applied by the said Governors in or towards the re¬ 
lief of poor clergymen with good characters and large families 
according to the recommendation in the will. 

The report then stated the evidence in support of these pro¬ 
posals : As to Thomas Walker the affidavits stated, that he 
would have been entitled to the estates of Hill Nethertoriy and 
Laycelles^ of the value of 12,000/. as heir of his mother, in 
case the testatrix had not barred the intail; deducing his title, 
and stating the clause in her will as to that; and that never¬ 
theless long after making the will she suffered a recovery; 
that at various times she assisted him; and stating other cir¬ 
cumstances, as evidence of her regard and intentions in his 
favour, particularly to leave him a sum of money in lieu of 
those estates shortly before she was seized with the illness, of 
which she died; and that he was a proper object to partake of 
the charitable fund. 

Mr. Lloyd, Mr. Stanley, and Mr. Whishaw, for some of the 
next of kim Mr. Mansfield, Mr. Richards, Mr. Romilly, Mr. 
Burton, and Mr. G. Wilson, for others of the next of kin, in sup¬ 
port of the Petition of Re-hearing. case stands very much 
independent of all the authorities, upon its own circumstances, 
and the terms of the residuary clause, and the whole frame of 
the will. This is not the simple case of a general indefinite 
trust for charity, without any object specified by the testatrix; 
but a personal confidence confined to Vaston, that cannot be 
transferred to any other person; and which the Court cannot 
possibly exercise. The «question then is, whether in the event 
that has happened, there is a lapse for the next of kin ; or whe¬ 
ther it devolves to the Crown, as the general guardian of all 
charities. It is an admitted fact, that the testatrix knew of 
Vaston^s death. The will contains a great number of charita¬ 
ble legacies, very accurately expressed. Every part of the 
will shows great care in the manner of expression. The word 
an the residuary clause is in the plural number charities.” 
Certainly no stress can be laid upon the word “ recommend” 
alone: but though the rule is established, that, where the fund 
is certain, and Ae object certain, words of desire or of mere 
suggestion and intimation shall receive a monitory sense, and 
be held a trust; yet undoubtedly this word in its natural sense 
is not monitory, but a term of option; and where an intention 
of that sort appears, it would be a preposterous construction 
to force upon it the legal sense. The context affords the clue; 
and the expression, as he shall think fit,” decides, that an 
.xsption was intended; distinguishing tiiis case from Wynne v. 
Hawkim,(aj Sprange v. Bemard,(h) Pushman v. FiUiter,(c) 
and Bland v. Bkmd, cited in all of them. Vaston might have 
^ven to any charity, or among all the charities in Lonmn, and 
in such proportions as he thought proper. He might have dis- 


faj 1 Mrs. C . C . 179 , ( hJ 9 Mrs . C . C . S84. fc J Ants, Tol. iii. 7 . ■ 
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•ppf ed of the fund by his will in that way; * and could not have 1802 . 
b'een compelled to execute in favour of any particular charity, 
till he thought fit; for that would have been against this will. Moaeaiiies 
The will does not prescribe any particular instrument, by which, *• 

nor any particular period, at which, he is ^ execute. He had p 
his whole life for that purpose; and if so, it must be a mere ^ -* 

recommendation, and not a trust. Some difference in this re¬ 
spect appears between Lord Thurloto'a judgment and his de¬ 
cree. The judgment seems to consider these words as moni¬ 
tory : the decree considers them as words of option; and that 
the Master is at liberty to receive any scheme, provided a cha¬ 
rity for poor clergymen forms a part of it. It is then a decree 
for an indefinite charitable purpose} of which there is no one 
instance. 

It is clear. Lord Thurlow's opinion would have been differ¬ 
ent, if he had not considered himself bound down by authori¬ 
ties. If the Court is not absolutely bound, there is no reason 
to strain the construction in favour of such a disposition against 
the next of kin; many of whom are as much objects of charity 
as that alluded to by this will. The property amounts to 
50,000/. The law of the country condemns such a disposition 
of real estate ; and why should it prevail to such an extent as 
to personal property ? Lord Hardtvicke considered one object 
of the Statute ('aj to be to prevent persons, who would not be 
charitable in their lives, from disappointing their poor rela¬ 
tions. I.ord Northington particularly, in The Attorney-General 
v. Tyndall^(b) and other great men, have stigmatized such 
dispositions, as partaking more of vanity than a charitable 
purpose. The question upon this is, whemer the nft fails on 
account of the death of the trustee ; or, whether the doctrine 
of cy pres takes place; and whether the Court sees its way [ 43 J 
sufficiently to effectuate what was the general intention. If the 
trust is to be executed in this Court, it must be upon that no¬ 
tion. That doctrine was certainly extended by tne old cases 
to a great latitude; and under the supposed general intention 
the thing most opposite to the particular intention, from which 
only the general intention was to be collected, was established. 

The Attorney-General v. Syderfin^{a) was determined long be- 

Stat. 9 2. c. 36. ("hj Amh. 614. 

faj p. 43.1 Vem. 224 .—The Attomey-Oenend, at the relation of the Goverture 
ef Ckriat*» Hoopital v. Jlobert Syde^n, Anne Syderfin, and ethen, liefendaidi.—In 
Chancery, Reg. Lib. A. 340, 11th Febntaryt 1683. 

The infurmation was to be relieved touching the sum of 1000/. given to cha> 
vitable uses by the wiH of Thomat Syderfint setting forth, that the said T. S. late 
of the Middle Temple, being in his life-time seised in fee simple of divers mes. 
suages, lan^, and tenements, in the counties of Sotwroet and Surrey, and pos¬ 
sessed of a considerable personal estate, made his will, dated the 17th of March, 

1678: and thereby devised and charged all his said messuages and lands for the 
payment of such debts as the personal estate of him the said T S. should fall 
short; and to pay 200/. per annum to his wife for her life; and thereby taking 
notice he had but one daughter living, made a provision for maintenance and a 
. portitm for her, to be paid at her age of twenty-one, and also for such other 
daughter or daughters as he might after have; and in case of no son, and his 
, daughter or daughters should die, then he devised the premises in SomeruteUrt 
.to the defendant, his brother, upon trust to pay the defendant Anne, hia wife. 
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180S. fore this sort of disposition was condemned * even as to i%al, 
estate, at a time, when this Court was in the habit of decidin]^ 
MoauHiDBB monstrous propositions in favour of charity. The gp'ound of 

V, 

Tuackwell. 1000/ if then living, and ^01. more to charitable uses as he had directed: and 
f # 44 1 of his said will made the defendant ^nne executrix. 

I'hal the said testator shortly after died, aeiaed and possessed, as aforesaid; 
and that the defendant proved the will; and possessed herself of all the personal 
estate, sufficient tu pa> debts, and particularly the sum of 1000/. to charity, in 
case it ought to be charged upon the personal estate. 

That the testator having no issue but his said daughter .^me, and she dying 
about the age of six years, before her portion became payable, the devise of the 
estate in Somertetakire did take effect to aaid Robert Svderjin, and the heirs male 
of his bodv, subject to the said 1000/./ the same being of the yearly value of 
500/.; which ought to be charged thereon, or at least upon the personal estate, 
and to be paid and applied, as the said testator did by deed or writing in his life¬ 
time declare; in case any such deed or writing were made and prodiicrd; and 
in case no direction or appointment were made, then the said 1000/. and the 

S roduce thereof ought to be employed as His Majesty in this Court shall think 
t to direct and appoint; and no advantuge or benefit ought to be ha<l by the said 
devisee of the lands or the executrix by the neglect or omission in not directing 
or limiting, to what particular charitable uses the said 1000/. should be paid and 
applied: n being clear, that it was his intention and design, that the same should 
be paid out of his estate and applied to charitable uses. 

That the defendants contriving to defeat the said charitable gift, do detain and 
conceal the said deed and writing, whereby the said charitable uses are limited 
and directed by the testator; and consequently the charity is in danger of being 
lost without adiscoveiy, whether such deed or instrument was made, whereby 
(he particular charitable uses the said lUOO/. was limited to might appear ; and 
that in case no such do appear, then the said 1000/ ought to go to such charita¬ 
ble uses as this Court pursuant to His Majesty’s gracious pleasure would direct: 
His Majesty having signified his gracious intentions, that the same should be paid 
to the relators, to be employed for the use of the mathematical buys on His Ma¬ 
jesty’s new Royal Foundation in Christ’s Hospital, in such manner as His .Majesty 
should think fit. 

Whereto the defendants by their answers insisted upon the insufficiency of the 
personal estate to pay the debts besides the funeral expenses and charges of 
proving the will ; and that the real estate in Somei-tetehire was leased out for two 
or three lives, or for long terms of years determinable upon lives under small 
yearly rents, which if clear and free from leases and encumbrances might be 
worth 600/. per annum: and for the Surrey lands the same were sold; and the 
money thereby nused was lUsbursed in paying the defendant ^tme her legacy 
of lOOOI. And as touching any instrument in writing, whereby the said testator 
did direct the particular uses, persons, or places, the 1000/. W the charitable 
uses should be paid, the dt fendant Robert Syderfin doth by answer set forth, that 
lie hath diligently sought, but cannot find any; and if no such shall appear, he 
is advised llie devise of the 1000/. is void; and submits tlie same to the judgment 
of the Court; but srith, that the present rents are not sufficient to pay the 200/. 
per annum devised to the other defendant the executrix: whereto the said plain¬ 
tiff’s counsel insisted, that the bequest of this 1000/. to charitable uses is a trust on 
estates; and where^ there is no direction, how the same should be applied, it 
is in the power of the King to appoint the same; and His M^esty havmg made 
such appointment, as aforesaid, it ought to be applied according to such appoint¬ 
ment. 

Whereupon his Lordship declared, that this legacy of 1000/. waa a charity well 
devised;^ though there was no Erection, how the same should be applied; and 
the^ being no direction yet found for the employment thereof, it ought to be 
employed, as His Majesty hath directed. But how and when the same shall be 
raised and paid being the question, the plaintiff’s counsel proposed, that the said 
defendant Robert might pay 100/. per annum for ten years in satis&ction of the 
1000/. t and the defendimt Robert Syderfin^ present in Court, consenting thereto. 
His Lordship doth order and decree, that the said 1000/. be pud to tlie said rela¬ 
tors accordingly by 100/. a year, yearly payable on every Candlemas ^y for ten - 
years next, tul the whole be paid to the relators, giving a sufficient receipt or 
disohazgeto the same under tneireemmon aeiii the first payment to beginand* 
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•that case ns, that the man had declared he had executed au in¬ 
strument giving to charity; which instrument is not to be 
found ; and the fund was given by the King to Christ’s Hos¬ 
pital. But * there is a great difference in that case upon the cir¬ 
cumstance, that the testator had declared his intention. Fits- 
f ton may be compared to the paper in that instance; and to 
make the cases similar, the paper ought to have been destroy¬ 
ed ; and the testator ought to have known that. 

In Frier Peacock (a) the testator had declared the fund 
was to go to some defined particular charity. So in all the 
cases. The Attorney-General v. Hickman^{h) White White^(c) 
and Widmore v. Woodroofe^(d) the testator himself had pointed 
out some particular charity, to which his property was to be 
applied. Is it possible to collect from this will any intention 
for general charity ? Is not the charity intended to be created 
by Vaston only ? Though certainly he could not take the pro¬ 
perty beneficially, he was not in the situation of a common 
trustee; which requires some purpose declared and a fund. 

Some late cases have gone a great way to weaken the old 
authorities ; and the late inclination of the Court has been not 
to dispose in general charity, where a particular one is pointed 
out. The late Master of the Rolls in The Attorney-General v. 
Whitchurch^ (e) after great consideration of this slibject, 
adopted the opinion of Mr. Justice Buller in The Attorney-Ge¬ 
neral v. Gouldin^t(f) according to The Attorney-General v. 
The Bishop of Oxford; (g) that, where there is a defined object, 
and it cannot take place, as, if it is void by the Statute, (h)\t 
is wholly void; and the fund goes to the next of kin; and is 
not to be laid out in general charity, according to the pre¬ 
ceding cases. Brown v. Teall^ the case upon Mr. Bradley"*s 
will, is not to be distinguished from this case. The disposi¬ 
tion was held void for uncertainty; and the property went 
to the next of kin, not in general charity according to the 
older cases. In The Attorney-General v. Boultbee (a) Lord 
Alvanley in very clear and intelligible language states the 

be made on Candlemas day next; and when and as often as the said lOOA per 
'annum shall be paid unto the said relators, 'Sa Robert hytard, Knt. &c. Is to see 
the same put out at interest, till the whole lUtM)/. be paid, and to compute the 
char^fe of tliis; and when the lOOUA. is to be paid into the said relators hands, 
the said master is to see the said money and all interest arising thereby, (the 
said charge of this present being first deducted out of the said interest,} laid 
out in lands, tenements, or rents, and settled on the said relators; whereby the 
proceeds thereof may be employed for the use of the said mathematical boys in 
HU Majesty’s new Uoyal Founclation in Christ’s Hospital for ever; and on pay* 
ment thereof the said defendant Robert Syderjtn is and shall be hereby from time 
to time protected and saved harmless and indemnified, and his said estate in the 
county of Someraet discharged of and from the same, in case any direction shall 
hereafter be found of the sfud Thonuu Syderfin, (Greeting and limiting, how the 
said lOOOf. shall be pud. 

Caj Fitich, 245. fb) 2 Eq. Ca. M. 193. fc ) 1 Jfro. C. C. 12. 

("dj 1 Bro. C. C. 13 n. Jhnb. 636. High, part 2. 10. 

CeJ Atde. vol. iii. 141. CfJ^ C. C. 428. 

Cs^J Stated, (in Corbyn v. French,) Ante, voL iv. 431, from the Register’s 
book. fAJ 9 Geo. II. c. 96. 

* P* Ante, voLu. 380. vol. iii. 220. 
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1802. effect of this doctrine adopting all that is rathonal, &nd. 
rejecting the rest. It was also before the Court in 'Hie Attor~ 

MeasRiDSB ney-Gen^al v. Andrew, (c) The case of Wheeler v. Sheer^(d) 

Thackwbix. ® great authori^, appears by an exa¬ 

mination of the Record to be truly reported. It differs from 
The Attorney^General v. Syderjin in this; that the appointment 
was to be by a subsequent instrument: in the other case the 
party had appointed. Lord King^ who decided The Attorney- 
General V. Hickman^ also decided this case. It sufficiently 
appeared, though there was no appointment, that the object 
was general charity; and it cannot be distinguished in sub¬ 
stance from this case. In the cases before Lord Thurlow^ and 
in Baylis v. The Attorney-General,(e) and Cooi v. Ducien- 
Jield (f) charity was the substance; and the discretion of the 
trustee was merely the mode, secondary and subordinate to 
that general object, which was the essence of the gift. This 
case comes nearer to the class of cases upon powers; such as 
Brawn v. Higgs i (g) upon which the rule is, that, though the 
Court will supply a defective execution, it will not for any 
purpose supply the non-execution. The leading authority 
upon that is The Duke of Marlborough v. Lard Godolphtn.(h) 

[ 48 J This testatrix might have intended a different disposition 
as to her general property from the particular charitable lega¬ 
cies. Tbe inference^ is, that she had given specifcally to all 
the charities, for which she had any respect. As to the resi¬ 
due no charity can take except by the act and under the au¬ 
thority of Vaston. Upon the whole will there is a personal 
confidence in him alone; and that power cannot be exercised 
by the Court, or delegated to any one else, without exceeding 
the will. Such a personal confidence may be committed upon 
a motive rational and intelligible; perhaps to a person distin¬ 
guished by zeal for charity, for instance, Mr Howard, or Mr. 
Hanway; proceeding evidently upon the character, peculiar 
views, skill and intelligence, of the individual. Is the inten¬ 
tion executed cy pres by sending that to the Master’s office ? 
The appointment of a particular person may be itself the re¬ 
commendation of a particular charity: for instance, if it was 
left to the discretion of the person, who instituted, and parti¬ 
cularly patronised, the Humane or Philanthropic Society. The 
recommendation would have verjr different effects, as applied 
to different persons. Vaston, for instance, was a Quaker. Can 
there be a doubt, that she meant him to follow the example of 
her own charity, and to attend particularly to the objects of 
her own boun^, her poor relations ? There can be no doubt 
it would have given her the utmost pain, to see all this pro¬ 
perty given away in what this Court would consider objects 
of charity; leaving these relations, the objects of her bounty, 
without any thing. The words have a different meaning 
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aecerding to different feelings and dispositions. The only 
'apprehension the testatrix felt was, that VaatotCs persuasion 
might prevent him from attending to those whom she intend¬ 
ed to mvour. If she had given the fund over, in case Vaaton 
should not make a disposition, or if he should die in her life, 
, to an object, to which it could not be applied, or if he had 
shown an intention to execute, though illegally, it roust have 
gone to the next of kin, not to any general charitable purpose. 
It is true, as Lord Thurlow says, the death of the trustee can¬ 
not affect the intention. That however is, where it is clear 
what the trustee was to do: but where it is of so discretionary 
a nature, that his act is absolutely necessary to create the 
trust, his death puts an end to the disposition. It is impos¬ 
sible to suppose any particular charity in the view of the tes¬ 
tatrix in this event. There is great reason for inferring, that 
never having renewed this charitable bequest, or given it to 
any other purpose, she considered, that by the death of Faston 
it failed; and either meant to revoke, or considered it gone, 
or never could fix upon another person, in whom she might 
repose the same power. It cannot be considered the dry case 
supposed by Lord Thurlow. Lord Rosslyn thought it impos¬ 
sible to execute this report; observing, that it was making, 
not construing, a will. The danger of such a discretionary 
bequest with reference to the Statute (a) is a very material 
consideration. It has never been decided, that where an ab¬ 
solute discretion is given to a person to dispose in charity, 
he cannot lay out the fund in land. Why could not Faston 
have established and endowed a school by act in his life ? 
The decree certainly is new. It is an attempt to execute an 
indefinite, vague, intention, which is not expressed. To what 
extent poor clergymen are to be relieved is not defined. It is 
impossible for the Court to execute the intention. They may 
do something like it, and for the general purpose of charity: 
b'lt they must make a will for the testatrix; and in so doing 
th^ may go perfectly in opposition to her intention. 

The next question is, if this fund is not the proper^ of the 
next of kin, what is to become of it. If the disposition is in 
the Master’s Office, he will hold himself bound to give a great 
part to clergymen, 40 the exclusion of the relations ; who will 
fare better under the Crown’s disposition of this charity. 
This cannot be considered a trust; for which the object and 
the property must be certain, and not liable to be disappointed; 
and it must be a trust at the death of the testatrix, or not at all. 
It must be considered a mere recommendation; and Faston, 
having power to give to any charity he thought proper, might 
have excluded poor clergymen. According to all the cases it 
must go to the Crown; and in that way there is no scheme: but 
the Attomey~General suggests objects. It is surprising to con¬ 
sider, how far the Court has gone upon that. In De Costa v. 
De Pas(a) certainly the intention was very little followed. 

CaJ Stat. 9 Ct*. U. c. 36. fa J P- ^0. Amb. 22^. 
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That was preceded by Baxter'i case (b) and The King v.' hadif^ , 
Partington^ (c) and followed by The Attorney-Gener^ v. i%ir- 
rick(d) and others; which have established, that, where the 
gift is to a charity, which may take place by law, but is un¬ 
certain in its objects, the Crown may appoint; and, the purpose 
being general and indefinite, this Court cannot act. The same , 
rule holds, where it is indefinite, and where it is illegal; as 
a devise to a superstitious use. In The Attorney-General v. 
Herrick^ Lord Bathurst with reluctance, but upon full consi¬ 
deration of the cases, determined, that the disposition was in 
the Crown. The decision upon Mr. Bradley's will(e^ contra- 

CbJ \ Fem, 248. The decree was reversed in The Mtomey Getieral v. 
Hughes, 2 Verti. 105. See the note, mOe, vol iv. 433, 434, to Vorbyn v. Fi-etich. 
CcJ 1 Salk. 162. f d J Amb 714 

(^ej Brovm, v. Yeale. In Chancery, upon fartlier directions, July, 1791, Reg. 
Lib. A. 1790, folio 579. 

Jialph Bradley by will, dated 27th December, 1788, gave as follows: “Igive 
** all such stocks, annuities, and monies, in the public funds as I shall be pos« 

*' sessed of or entitled unto at the time of my decease, in my own right, to die 
" said George Brown, Rotwland Webster, and John Brewster i and 1 declare and 
direct that they shall stand and be possessed to and of the three per Cent. 

** Annuities, which may be purchased in pursuance thereof, and directions 
*' hereinbefore mentioned, upon die trusts hereinafter declared: that is to say, 

*' in trust by and out of the dividends and yearly income thereof to pay to the 
** said Jtfary Stevens, the yearly sum of SOI, during her life, at the times and in 
" the manner hereinbefore appointed fur that purpose; and to the said Rebecca 
** Fowle 141. diuring her life; and in trust by and out of the dividends and 
yearly income of the said stocks and annuities, and monies in the public funds, 
but subject and without prejudice to raising the said yearly sums of 501. and 
** 141. to raise and levy so much money as the provision hereinbefore made for 
** the payment of my debts and legacies may happen to be deficient for that 
purpose, and to apply the money to be raised fur the supplying and making 
** good of such deficiency; and upon trust in the same manner to raise and 
“ levy so much money as shall be deficient to pay and satisfy such pecuniary 
legacies, as I by any codicil or codicils under my hand shall give or appoint; 

“ whetlier the same shall be attested by any witness, or not; and to apply the 
*' money so to be raised fur the answering that purpose accortfingly; and in 
'* trust out of the dividends and yearly income of the sud stocks, annuities, 

** and monies in the public funds, and out of the stock and annuities to be pur- 
chased as hereinafter mentioned, but subject and without prejudice to the 
“ tmsls aforcsairl, to raise and apply the yearly sum of 51)0/. for the term of 
** twenty years, to commence and be computed from the end of three years 
“ next after my decease, and from that period of twenty years the yearly sura 
" of lUUU/ until the 5th day of Jatauiry, which will be in the year of our 
** Lord 186U, to and for the purposes hereinafter expressed; and in tnist to 
** invest from time to tune the reudiie of the said dividends nr yearly income 
** of the said stocks, annuities, and monies, to be from time to time purchased 
*' under the direction or in pursuance of this my will, in the purchase of stocks 
** or annuities of the same nature; and I direct, that as well ^e said two yearly 
** sums of 500/. and 1000/ during the continuance thereof respectively, as the 
interest and yearly dividends to arise from and after the fifth day of July, 
1860, as well from all the said stocks and annuities to be purchased or ac> 

** cumulated under the direction or in pursuance of this my will, as from such 
** stocks, annuities, and monies in the public funds, as 1 shall be possessed of 
in my own right at the time of iify decease, shall, suMect and without preju- 
** dice to the trusts aforesaid, be from time to time for ever applied in the 
** purrhasing of such books, as by a proper disposition of them under the 
** following directions, may have a tendency to promote the interests of virtue 
** and religion and the happiness of mankind; the same to be disposed of 
" in Great Britain or in any other part of the British dominions; this chari. 

** table design to be executed by and under the direction or superintendency 
“ of such persons, and under such rules and regulations, as by any decree or 
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jdicts thoae cases, (a) It is much to be lamented, that there is 1802. 
no account in print or manuscript of what passed in that case. Ln'vx** 

It has been said to be anomalous ; and not a case of charity ; MoaaRiuea 
but it is very difficult to sustain that * opinion. There is a con> 
siderable number of institutions in this country for the pur- 
. pose of public instruction ; which are always considered elee¬ 
mosynary ; great bodies with large funds; as the Society for 
propagating the Gospel; who are within Mr» Bradley* h will. 

It is very difficult to consider, how the dissemination of Bax¬ 
ter's Call to the Unconverted^ and the Jewish case, can be con¬ 
sidered and acted upon as charities, and yet a purpose of in¬ 
struction according to the established law of this country is 
not a charity. That case therefore seems to be a charity 
case, and new; and the effect of it is to restrain the lati¬ 
tude of former decisions upon this subject. A new decision 
upon a subject of this nature, is not attended with the same 
inconvenience as upon the ordinary subjects of property. 

The effect is, not disturbing titles, but only requiring tes- [ 53 J 
tators to express their objects clearly. Considering the 
great amount of personal property at this period, it may be 
competent to the Court upon principles of public policy to 
change its rule upon such a subject. If such a scheme as is 
approved by this Report, is not to be supported, ’Thomas IVdl- 
ker^ though the particular object of the testatrix’s bounty, 
must lose every thing. She had intended to give this estate 
first to his mother, and afterwards to him: but afterwards she 
thought, money would be more useful to him than land. She 
had a great regard for him: advanced money to him repeat¬ 
edly : but she casually omitted to make a new will. He will 
have a strong claim, in case the disposition should be in the 
Crown, It is not easy to conceive, how the disposition of 
such a charity comes into this Court. If the charitable in¬ 
tention is sufficiently described for this Court to know the ob¬ 
ject, that may be the subject of a scheme to effectuate that 
particular intention. But upon such a charity as this, the pro¬ 
posal of a scheme is the creation of a new charity, that never 
existed in the mind of the testatrix; a disposition perfectly 
arbitrary, by a mere direction to the Master to say, what is a 
proper mode of distributing 50,000/. in charity. That is pro¬ 
per for the Crown, the general guardian of charities. In the 
Attorney-General v. Syderjin the natural supposition was, that 
the testator had destroyed the paper. Wny was not that re¬ 
ferred to the Master ? In that respect there is no difference 
between the cases. It is a mistake to say, that a superstitious 
use is to be disposed of by the Crown. By the statute of Ed, 

VI. (aj property given to a superstitious use is given to the 

** order of the High Court of Chancery shall from time to time be directed in 
“ that behalf.’* 

The bill prayed, that the chanty intended by the said testator might be es- 
•tabliahed, and directions given for carrying on the same. 

faj See also Townley v. £cthoell, ante, vol. 194. 

, fajp. 53. Stat. 1 £a, VI. c. 14. 
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1802. Crown, not to be disposed of in charity. But that Statute^ 
applied only to superstitious uses then existing: those since 
MuaaniBffi Created are merely void. In cases, that ^are not consider” 
cd here as superstitious uses, the King has the disposal, be- 
TiiiirKWKLL. cause the charity pointed, out cannot be carried into effect; 

[ * 54 ] and then it is only a gift in general to chari^. So in evei^ 
case of a general gift to chari^, without pointing to a parti¬ 
cular one, the Crown has the right of disposition. The true 
distinction upon this point is, that, where^ the charity is suf¬ 
ficiently described, this Court will carry it into effect: but, 
where there is a mere general gift to charity without any de¬ 
scription of objects, this Court docs not create a charity: 
but the right is in the Crown. If therefore this is to be con¬ 
sidered a charity, it falls to be disposed of by the Crown, by 
sign manual; and is not a subject of administration in this 
Court. 

The Soltcitor-General^(a) and Mr. Finch., for the Plaintiff 
the Executor., in support of the Decree. —The principle, as it is 
pressed against the charity, is carried to a pitch of extrava¬ 
gance, as great as that to which the Court formerly went in 
the opposite direction. There is a fashion in opinion as well 
as in other things: hence prejudices may arise ; and the aver¬ 
sion to a particular absurdity may run into as great an ab¬ 
surdity. These dispositions, at the expense of poor relations, 
“ to endow a college or a cat^' cannot be justified. They are 
destitute of all moral principle. But, where the testator satis¬ 
fies the claims of relations, or has none, whom he knows, or, 
who have not forfeited the claim upon him, is there any thing 
unreasonable in selecting proper objects ? It is at least doubt¬ 
ful, with reference to human happiness and misery, whether 
there are not many institutions, to which property 'may be ap¬ 
plied as usefully as to enrich a spendthrift heir. If the prin¬ 
ciple is carried too far, it may have a very bad effect. If on 
account of the vanity, which may be discovered in the pur- 
[ 55 ] pose, it is to fail, your Lordship will abridge many of the 
motives to the best of these institutions. A charity estab¬ 
lished during the life of the party is drawn from that fund, 
which would accumulate for the benefit^ of heirs and next of 
kin. If such an application of property is proscribed from the 
vanity of the motive, the lists of subscribers to the charities 
of this country will be very much diminished. There is a 
broad distinction between real and personal estate. I'he 
policy of the country as to property in the funds, if it is to be 
collected from the Acts of the Legislature, has been very dif¬ 
ferent of late years, upon a great principle of convenience, in 
allowing people to lock up their funded property. The late 
measure of the redemption of the land-tax, proceeds upon that 
principle; and-it may be carried farther. 

All the argument upon this will depends upon this; whether 

fb) See De Gardn v. Lawton, ante, vol. iv. 433, in s note to Corbgn r. 
French, 

("a J The Honourable Spencer Fercepal. 
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, Vaston ia>to be considered a trustee under it, and a trustee 1802. 
ibr charity; for it is conceded, that, if that is made out, his 
death makes no difference whatsoever in the validity of the Moooai ■«« 
bequest; whatever difference it may make in the manner of 
carrying it into effect. The legal uUerest in the residue un- 
‘ questionably passed to him; and tTO intention was, that he 
should take in trust for charity. As to the effect of the word 
** recommend,” there is no question, that the fund is certain; 
and The Attorney-General v. Syderjin is an authority, that the 
objects are sufficiently certain; aiid that case is clearly recog* 
nised by all the succeeding cases, looking to that authority: 
the application of money to charity, being in principle, dis> 
tinguished from that to any other object; for any other object 
becoming general and indefinite would be void for uncertainty. 

The indemnity, ordered in that case, shows it did not go 

upon the supposition, that the writing was destroyed. It is 

not to be concluded, that it went upon any assumption that it 

was not destroyed by the testator; but, leaving that in doubt, 

it was held, that in the mean time the money should be ap- [ 1 

plied by the King. If it appeared, that the paper had been 

destroyed by the testator, the effect would be only, that by 

destroying it he intimated an alteration in his mind as to those 

specific objects: but, the phrase of the will not being altered, 

the general disposition to charity was left unaffected. If this 

testatrix is to be considered as knowing, that the trustee was 

dead, as upon the evidence she must be, the inference is, not 

that she meant the legacy for charitable purposes should be 

void, but that she still intended the general ajmlication to 

charity to survive him, and to be carried into effect in legal 

course; for, if she is supposed to know the effect of lapse, 

she may also be supposed to know, that her general disposition 

would be carried into effect notwithstanding his death. 

The case of Wheeler v. Sheers^ does not applv: first, as 
Lord Thurloiv observed, (a) \x% White v. White, there being 
no actual declaration at the ume of any positive disposition 
to charity: but it was to be future, by codicil. ^ Secondly, 
the codicil afterwards executed recites that provision in tne 
will, and directs the application to such uses and purposes as 
by any other codicil or codicils shall be directed; and in that 
codicil he omits the word “ Charitable.” It certainly does 
not exclude his contemplating charity as one of the ob¬ 
jects ; but the omission of that word, as far as it goes seems 
to have the effect of cancelling the operation of the will. 

The judgment appears to go upon both these considerations. 

That case, and Brawn v. Teale, are the only cases produced 
in favour of the next of kin. The latter docs not appear to have 
received much attention, or to have been very strenuously 
argued. There is no note of what Lord Thurlow said. ^ The 
object expressed was so absurd and impracticable, that it was 
.impossible to execute it. One difficulty was as to the man- f 57 ] 
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1803. ncr in which the books were to be communicated. It is'not. 
very easily to be reconciled with other cases decided by LoM 
Mowiiiuas Thurhw. It seems to be contended, that this Court would 
'*’• not have controlled VastorCs conduct farther than to prevent 
TaMKWBu. from applying the fwd for his own benefit, and perhaps 
to lock up me money in me Court. That is against a case in 
Eq. Ca8. Ab. i (a) which shows, that a disposition to charity is 
a disposition sufficient for the Court to act upon. The Lord 
Chancellor there says he would not take away the discretion¬ 
ary power. So here the Court would not control the discre¬ 
tion given to the individual; but would superintend his dis¬ 
position, and prevent abuse. The same principle is found in 
Cook V. jyuckenjield; which case also was referred to the Mas¬ 
ter to approve a scheme, the subject not being considered in 
the disposition of the Crown. With respect to the case put by 
your Lordship, of the death of the trustee, when just going to 
act, or, if he was not to be found, having gone abroad, the 
question is, whether he was a trustee: if he was, there would 
be no difficulty in any of these cases. The Attorney-General 
V. Herrick, also shows, that the uncertainty of a bequest for 
charity is no objection; and Lord Bathurst was inclined in fa¬ 
vour of the heir; but found the authorities too strong. In that 
instance there was no scheme ; nor in 'Fhe Attorney-General v. 
Syderjin, and The Attorney-General v. Peacock, (b) In The At¬ 
torney-General V. Hickman (c) the persons, who were to make 
the disposition were gone: but it was held, the charity sub¬ 
sisted ; and might be answered as fully by this Court. These 
authorities are not disputed: but distinctions are attempted; 
first, that the particular charity is pointed out by this will. 

[ 58 ] The answer is, that a general bequest to charity is in the con¬ 
templation of this Court a particular bequest. 

The case of The Attorney-General v. Doyley (a) has been 

f aj Amm. 2 Eq. Ca. Ab. 190. PL 3. 

CbJ Cited Amb. 713. f cJ 2 Eq. Cos. Ab. 93. 

faj p. 58 4 Fin. 485. 2 Eg. Ca.Ab. 194. 

Doyley \. Doyley, 7 1st Dec. 1735. 

Attonwy-Generalv. Doyley, 3 Rcff Li'b. A. 

Timothy Wilton, by will, dated the 22d of AEirch, 1714, gave all his real and 
personal estate to two trustees, &c. in trust, to pay the produce thereof to liis 
niece Elizabeth Wilton, for her life; and after her death he gave the same to 
the^ sons and daughters of the said Elizabeth Wilton successively, with divers 
limitations; and in case there should be no issue, or they should all die under 
twenty..one, then the said trustees were to dispose of liis real and personal es¬ 
tate to such of his relations, of his mother’s side, who were most deserving; 
and in such manner and proportions as they should think fit to such charitable 
use as they should think most proper and convenient. 

The mother died without issue A bill filed by some of the next of kin on 
the mother’s side, praying an account, and to have their share of the estate; 
and a cross bill by the Attorney-General to have the same applied to charita¬ 
ble uses as the Court should direct. 

The decree the Master of the Rolls, after directing the usual accounts 
and arrangement of the testator’s assets, directs as follows: <* And what shall 
“ appear to be the neat surplus of the monies arising from the real and personal 
** estate of the testator, the produce thereof, the same is to be divided into 
“moieties; whereof one moiety is to be distributed, share and share alike, 
“ amongst all the relations of the testator on the mother’s side, who are within 
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^ found in the Register’s book ; and is generally correct, the dif- 1802. 
ferences being merely verbal. The latter * branch of that case 
cannot be distinguished in any part from this. It is also an MoeaaiMS 
authority for a scheme upon this sort of general bequest, not 
a disposition by the Crown. One of the trustees had released: r -i 

‘the other probably submitted to act, as the Court should di- ■* 

* rect. The disposition therefore fell upon the Court. The At¬ 
torney-General V. The Bishop of Chester^ (a) is an authority to 
all these points. In Widmore v. Woodroofe (b) there was an end 
of the trustee’s discretion, as much as if he was dead; yet the 
disposition was upheld by the Court. The Attorney-General 
V. The Mayor^ fffc of London^ (c) ia not to be distinguished in 
principle from this. There was a total failure of objects: but 
It was considered as a general charitable bequest; and to be 
appointed de novo by a scheme. De Costa v. De Pas likewise 
bears upon this question very strongly. The principle establish¬ 
ed by ail the authorities is, that a bequest to chanty merely is 
sutiiciently certain. A charity, as defined by Lord Camden^ 
is a public institution for a public purpose. Whether the 
word is expressed in the singular or plural number is not ma¬ 
terial. The only effect of the word in this will being in the 
plural number is, that the testatrix did not mean one charity to [ 60 ] 
absorb the whole. The argument from that is, that charitable 
donations to individuals are intended: but according to com¬ 
mon language the singular number would better answer that 
interpretation, 'rhose, however, who are to support this charity, 
arc not interested to contend against the construction, that the 
disposition is to be to individuals, to be received at once, out 
and out. 

The only question of reasonable doubt is, whether the dis¬ 
position is to be in this Court by a scheme or by the Crown at 
once without that form. Very little is to be found on this point; 
and it is difficult to ascertain precisely the ground of distinc¬ 
tion. From ail the early cases it is clear, that, where the be- 

? [uest is indefinite and uncertain in its object, a general bequest 
or charity, it would be for the Crown to dispose of it: so, 

“ the de^e of third cousins, and were bom at the dcatli of the said Elizabeth 
IVileou, and are now living; and as to the other moiety of llie said estate, all 
*' parties are to be at liberty to propose schemes before the Master fur distri* 

“outing the same out and out in charity; and herein the several pour relations 
** of the Siud testator, who shall not be partakers of the other moiety, are cxierie 
*'paribm to be preferred. The Master to state to the Court what would be the 
“ proper scheme, subject to farther directions.” 

Report as to one moiety, dated 13th July, 1737, whereby forty.two relations 
were to receive 561. 14t. 1 id. each. 

Upon further directions, 26Ui July, 1737, Reg. Lib. A. 545, it appears that the 
Master certified by his report, that he had out of the several schemes laid be¬ 
fore him by consent of parties made up one entire scheme for the other moiety 
out and out in charity according to the terms of the scheme: viz. 4001. to eight 
poor relations of the testator; the like sum to the Westminster Infirmary: and 
other sums to other public charitable institutions, and among others to the 
parishes in the town of GuUd/w'd. 

CaJ\ Bro. C. C. 444. f ftj 1 Bn. C. C. 13. n. .fmft. 636. //iVA. part. ii. 10. 

• feji Bn. C. C. 171. 
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where it is clearly a disposition to charity, but to be carried into ‘ 
execution in a way the law will not allow, as in De Costa v. ik 
Pas^ there also the disposition is in the Crown; upon the prin¬ 
ciple, that, the distinct object failing*, nothing remains but the 
general object of charity. The distinction seems to be, that 
where the party has pointed out any particular object, defined 
in any degree, there it is not looked on as being in the dispo¬ 
sition of the Crown; which might overlook the intention com¬ 
pletely, and appoint arbitrarily. Therefore, where any parti¬ 
cular object has been pointed out, the Court has considered it 
as for its own disposition; in order to secure, as far as possi¬ 
ble, the attainment of that object. So, where the object is legal, 
but from circumstances it is impossible that it can be exe¬ 
cuted, there the Court takes it, with the same view; to carry 
it into effect upon some scheme, as near as possible to that in¬ 
tended, as in The Attorney-General v. The Mayor^ ££?c. of Lon-' 
don; not leaving it quite at large. The Court, where a trustee 
is appointed, will put themselves in the place of the trustee; 
and there is more reason for that from the nature of this cha¬ 
rity. Your Lordship would put yourself in the place of a 
conscientious trustee; who, whatever construction is to be put 
on the word “ recommend,” as to which all the cases are 
referred to in Pierson v. Garnet^ (a) would not disregard the 
recommendation. But the Crown would not he bound by it. 
The distinction is certainly faint: but it seems to be, that, 
where the object is clearly general and uncertain, the Crown 
is to have the disposition; where the object is pointed out, 
and is legal, but cannot take effect, the Court would apply it 
as near as can be. The cases for the disposition by the 
Crown are The Attorney~Genera/ v. Syderjin^ De Costa v. De 
Pas^ Isaac v. Gompertz; and The Attorney~General v. Herrick. 
Isaac V. Gompertz^ a remnant of De Costa v. De Pas^ was be¬ 
fore Lord ThurloWy 17th fuly^ 1786; who allowed every le¬ 
gacy, except an annuity given for the support and maintenance 
of the Jewish Synagogue in Magpie Alley. The decree de¬ 
clares, it is not to accrue to the personal estate ; but ought to 
be applied to some charitable use by the Crown; and recom¬ 
mended to the Attorney~General to apply to the Crown for a 
sign manual. In The Attorney-General v. Herrick it appears 
by the Register’s book that all directions, touching the appli¬ 
cation of die residue of the personal estate, and tne produce 
of the sale of the real estate and the rents and profits, were 
reserved, until his Majesty’s pleasure should be known, how 
it was his will the same should be disposed of. {c} 

Bro. C. C. 38. 226. Finet^a Free. Ch. 201. The tatter note Mir. Finch 
observed was corrected by Lord Kenyon, 

("bj Mr Cox said, that distinction was taken in The Mtomey-Ceneralv. 
Ma$!heiot, 2 Lev 167; and the Lord Chancellor observed, that by amanuscri|it 
note it seemed to be the notion of Mr, Brown, a consideiable'practisec in this 
Court in Lortl ffarthnek^t time. 
fej lieg. Lib. A. 1772—239. 
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The^e ai;e cases, in which the object was against the policy 1802. 

* <Jf ithe law, or uncertain and general; not applicable therefore 
to this case. They are overbalanced by the cases in favour of Msoommb 
a scheme: The Attorney-General v Oglander^ (a) Sonley v. The 
Clockmaker*s Company, (b) The Attorney-General v. Doyley. 

Cook v. Duckenjietd. ^dmore v. Woodroofe. The Attorney-Gene- 
■ V. Clarke, (c) The Attorney-General v. Andrew (d) is cer¬ 
tainly a very extraordinary case; that a plan for the particular 
benefit of the University of Cambridge, should be apnlied to 
the University of Oxford^ by a compromise between tne next 
of kin and the Merchant Taylors Company^(e) Upon all these 
authorities this decree ought to be affirmed. 

Mr. Cox^for the Attorney-General.t contended against the 
next of kin ; but, that the decree was wrong in directing a 
scheme : this being a charity of that general nature, that the 
disposition fell to the Crown. 

'I'he question upon the first point is really, whether this is 
a trust or a power. There is no intermediate case. Could 
Fusion^ if called upon by the Attorney-General^ have refused 
to dispose of this in charity ? Can it be^upposed, that in the 
event this is undisposed off That is impossible, unless it can 
be said, that Vaston^ if living, could have kept it for his own 
benefit. The Court acknowledges a disposition to charity as 
a substantive disposition in some mode or other against the 
next of kin. If the primary intent was the disposition by 
Vaiston^ that would have been better secured by giving the 
fund to him. If charity is the Cestuy que trust., why is the 
death of the trustee to defeat that trust more than any other f 
If the testatrix had communicated her intention to f'aston, the [ } 

case would be different; a case, not of discretion in him, but 
of a declared purpose, like the instance of the paper which 
could not be found. In the case of Downing College.,(a) upon 
which a very elaborate argument was given by Lord Chief 
Jut:tice Wilmot., a considerable part of that argument was upon 
this very question; how far the death of the trustee can dis¬ 
appoint the Cestuy que trust. Lord Chief Justice Wilmot says, 
the legal estate follows the trust; that there is an essential 
difference between powers and trusts: if the trustees will not, 
or cannot, act, the constitution has provided a trustee : the 
King, as Parens Patriae., has the superintending power over all 
charities, abstracted from the statute 43 Eliz. and antecedent 
to it, 2 P. Will. 119; and that paternal care and protection is 
delegated to this Court. Where no trustee is appointed, this 
Court assumes the office in the first instance. His Lordship 
also considers there, whether the primary object of execution 

faj 3 Bn. C. C. 166. fbj 1 Bro. C. C. 81. 

Cej .tmb. 422. f "aj Ante, vol. iii. 633, 
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by a particular person shall prevent the general qbject,* and 
the question, Wnether if the trust is illegal, and void, or not 
fit to be executed by a Court of Equity, this Court would exe« 
cute it, as far as the rules of law and equity will admit. He 
says, this Court has long made a distinction between supersti< 
tious uses, and mistaken charitable uses. Property destined 
to the former is given by Act of Parliament to the King, to do 
what he pleases with; and properly falls under the cognizance 
of a Court of Revenue. The reason of the distinction is, that 
in the latter case the donation is considered as proceeding 
from a general principle of piety in the testator; and this Court 
carries on that general intention. There is also the presump¬ 
tion, that this testatrix would have taken another charity, if 
told that could not be executed. What difference can parti¬ 
cular charities make, except by limiting the Court or the Crown, 
as the trustee would have been limited ? The Attoruey~Gene~ 
ral V. Hickman goes the whole length of this case. There was 
a discretion in the trustee, as to which non-conformist minis¬ 
ters ; and it might have been as well said there, and in Wid-* 
more v. Woodro^e^ th^t some particular reliance was placed in 
the trustee, that he knew the intention better than any one 
else. In The Attorney-General v. Doyley^ the Court was not 
afraid of the difficulty from the bequest partly to relations, 
and partly to charity; and the uncertainty, how much was to 
go to charity, did not prevent it. 

Upon the other point, the disposition is in the Crown, not 
in this Court. At one period something like a rule was esta¬ 
blished, that, when the gift is to charity generally, it belongs 
to the King to point out the particular charity, as to declare, 
what charity should take, as a branch of the prerogative ; but, 
where the particular charity was pointed out, it devolved upon 
the Court. There is no case, in which that is much consi¬ 
dered, except The Attorney-General v. Matthews ; (a) in which 
it seems the direct point. In subsequent cases the disposition 
has been sometimes in one way, sometimes in the other; and 
it is impossible to reconcile them. Some of them depart from 
the rule: but the point was not raised, and brought fairly to 
decision in one case. There is nothing to defeat the old rule, 
once established, as it seems, upon the immediate considera¬ 
tion of that point. No one was ever much interested to con¬ 
sider it. 

Mr. JJoyd^ in Reply.—^one of the cases have such words 
as this will; importing, not a trust, but a personal confidence, 
that a charity created by this individual, and such charity 
only, should take; and if there should not be any such, then 
it is to be considered as if the residuary legatee had died in 
the life of the testatrix. Your Lordship will not strain this 
will to make it conform to the old cases. If Lord Northing-ton 
and other judges had not stemmed the torrent, there would 
have been a vast number of charity cases of another kind. 


faj 2 Lev. 167. 
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w. . ; 

^Theyreceived one check in The Attorney-General v. Tyndall: (a) 
* by* which Lord Hardwicke'^s decrees were overturned. In 
another instance they have received a great blow by restrain¬ 
ing the doctrine, that the fund may be applied to a charity di¬ 
rectly opposite to that specified by the testator: Corbyn v. 
French ; (b) and The Attorney-General v. The Bishop of Oxford, 
.which is accurately stated, in that case. Lord Alvanley 
expresses his opinion upon that point, that the Court had de¬ 
viated from the former course. I do not admit, that, if Vaston 
had made an indiscreet appointment in favour of any charity, 
the court could have controlled that; neither could the court 
have compelled him during his whole life to appropriate it to 
any particular charity. If he had made an appointment in 
favour of Queen Aiui's bounty, or any other, th.at would have 
been void within the statute of George \\.(d) the court could 
not possibly have executed it as a general charity. What 
ground is there for the assumption in favour of some general 
charity in the event of no appointment by Vaston f It may as 
well be conjectured, that, if that event had been pointed out 
to the testatrix, she would have said, in that case it should 
not go in charity. It is like every other case of lapse. 

The Attorney-General v. SijderJin is the foundation of all 
these cases; and when that is looked into, there never was a 
determination like it. A proceeding appears to have taken 
place, of which there is no idea now. It is said, the King, 
being informed that there was no such writing to be found, 
had declared his will and pleasure, that the money should be 
laid out for the benefit of the foundation in Christ’s Hospital; 
and without any proof on either side that decree was made. 
That was a very extraordinary interference of the Crown an¬ 
tecedent to a decree. No such proceeding appears in any 
other instance. Was not the heir entitled to an issue, whether 
the paper was lost, or, whether the testator had done any act 
with respect to it? He put it in issue by insisting upon that: 
but the Court appears to have decreed without any evidence. 
The note at the bottom is most extraordinary. Suppose the 
issue had been found in favour of the heir: could the Court 
possibl}' have decreed in favour of any particular charity ? If 
it could have been made out, that such a paper had never ex¬ 
isted, or, that it had been destroyed, the Court would not 
have made the decree. The case does not import the con¬ 
trary : for there is an indemnity upon that. If no paper had 
existed, that would have brought it to Wheeler v. Sheer, and 
Cook V. Duckenfeld. The answer to all the cases is, that they 
are cases of clear trust, and the objects were pointed out, and 
no personal confidence was placed in any one individual in 
the execution of the charity. In 'Die Attorney-General v. Doyley, 
how could the trust devolve upon the Court, the trustees being 
dive, and ready to act ? In Wheeler v. Sheer, which case is in 
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1803. the Register’s book, it is quite clear the charity wqint a' diiFer>, 
ent way from the intention. Supposing the word “ charitable'* 
Moooridos to be left out of the first codicil, the second codicil expressly 
V revives the will. No specific object was pointed out; hut 
Thacxwki. 1 ,. p^rjainly there was a general intention for charity, to be spe- 
t ] cified by a subsequent codicil. The Attorney-General v. Sy- 
derfin was determined upon this ground only; that the tes¬ 
tator had declared he had made an appointment: if not, it is 
to be presumed the decision would have been the same as in 
Wheeler v. Sheer. 

As to the second point, a scheme in these cases seems very 
absurd; and is in fact the Master’s disposition. What Lord 
Hardwicke says in De Costa v. De Fas is unanswerable. Cer¬ 
tainly that course ns to the sign manual was not pursued in 
The Attorney-General v. Syderfin. The Attorney-General v. Her¬ 
rick shows, that, where the Charity is general, the King 
takes it, as Parens Patrise^ it is said: but where the objects 
are specifically pointed out, there it is by a scheme; for the 
King has no authority to take it from those objects. The 
later authorities have more reason than the former. The de¬ 
cree in The Attorney-General v. Andrew is certainly extraordi¬ 
nary : for a scheme according to what was nearest the inten¬ 
tion : the particular object being as precisely fixed as could 
be. That case is not yet decided \(a) and it will be open to 
the next of kin. It is therefore no authority for a scheme. 

liMay . Lord Chancellor.— The late Lord Chancellor, I under¬ 
stand, intimated, that it was fit this cause should be re-heard. 
Upon what ground that recommendation was made, or upon 
what view of the case his Lordship was disposed to think so^ 
I have not been able to collect from the argument. Whether 
his opinion was, that the declaration of the decree, that the 
residue of the personal estate was to be applied in charity, 
was not warranted by the true construction of the will, con- 

[ 68 ] strued upon the principles, upon which the Court has acted 
with regard to charities, or, that if it was so warranted, the 
residue was not to be disposed of by such a distribution as 
would be contained in a scheme before the Master, but ought 
to be disposed of by the King, as Parens Patriae^ I have not 
been informed. That circumstance however makes it my duty 
to consider this case very anxiously; and that is considerably 
increased by my conviction, that, if the decree is affirmed, it 
would be a considerable surprise upon the testatrix. But, 
after the most anxious consideration, I cannot feel myself in 
a situation authorizing me to say, I am at liberty to depart from 
what appears to have been the established doctrine of this 
Court, as applied to those particular legatees called charities. 

This will, 1 admit, struck me many years ago, and at pre¬ 
sent strikes me, as a will, that in the terms manifests as strong 
a purpose to place discretion in an individual, as can be ex- 

("aJ See Jndreu r. Tht Merchant TayUrt Company, feet, {p. 223.} 
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pr.e's*sed by any terms: but, notwithstanding that, it seems to 1802. 
me, the cases have gone a length, upon principles wise or 
otherwise is not for me to determine, which has formed a MoaoBuws 
precedent that binds me in this Court; and, whatever the 
House of Lords may think proper to do upon a review of ■*®*^*“- 
•these cases, it is much fitter, if they are to be departed from, 
that they should be departed from by the authority in the last 
resort than by an individual judge sitting here. The circum¬ 
stance, to be found in Lortl Thuriow^s decree, giving the costs 
as between attorney and client, and the fact, that the rehear¬ 
ing was produced by an intimation from the Court itself, leave 
me no difficulty in saying, the expense of the re-hearing ought 
to be paid in the same manner. The nature of the question, 
as well as the authority of the recommendation, makes it not 
unfit, that all parties should have their costs as between attor¬ 
ney and client out of this fund. It is some consolation there- [ 65^ ] 
fore to the Court, that this attempt will be no expense to 
them. 

In what the doctrine originated, whether, as supposed by 
I.ord Thurloxo in White v. White^(a) in the principles of the 
Civil Law, as applied to charities, or in the religious notions 
entertained formerly in this country, I know not; but we all Formerlya 
know, there was a period, when in this country, a portion of porUon of the 
the residue of every man’s estate was applied to charity; and everv'man’s 
the ordinary thought himself obliged so to apply it; upon the estate was ap- 
ground, that there was a general principle of piety in the testa- pUed in cha- 
tor. When the Statute (b) compelled a distribution, it is not 
impossible, that the same favour should have been extended ‘“"y* 
to charity in the construction of wills, by their own force pur¬ 
porting to authorize such a distribution. I have no doubt, 
that cases much older than those I shall cite may be found; 
all of which appear to prove, that if the testator has manifest- If the gene- 
ed a general intention to give to charity, the failure of the substantial 
particular mode, in which the charity is to be effectuated, 
shall not destroy the charity; but, if tne substantial intention 
is charity, the law will substitute another mode of devoting the particular 
the property to charitable purposes, though the formal inten- shall not 

tion as to the mode cannot be accomplished. One of the ear- ihe**^w*will^ 
liest cases, mentioned in 77ie Attorney-General v. substitute an> 

is Frier v. Peacock, (d) According to that case, the generality other mode, 
of the gift made the effectuating it impracticable; and for 
that reason, the substance of the gift being to assist the poor, 
the Court substituted a practicable mode of assisting the poor; 
and reduced the number of legatees, whom that general term 
would embrace, to forty poor boys. That case is more fully 
stated in LevinZy(e) under the name of The Attorney-General [ 70 J 
V. Matthews; where the decision is thus stated: “ and this 
“ decree of the commissioners was now quashed by the Lord 

Keeper Finch { because this being a general Charity, and 

Cajl Bro. C. C. 12. f ftJ 22 Char. 2. c. 10. 29 Ch. 2. c. 3. 
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1802. “ for the poor in general, the commissioners havcmothing tp 

“ do with it: but it is to be determined by the King hiinscliTin 
Mouobidoe “ this Court upon an information by the Attorney-General in 
“ behalf of the King; which accordingly he directed to be 
HACKWBu. n ^nd now upon the information the Lord Keeper 

“ said, this general charity belongs to the King himself to dts- 
“ pose, but yet to the poor; and therefore the disposal of 80/. 

per annum^ to PauVs was out of the trust, and void ; and the 
“ distribution to the three parishes good, and to be confirmed. 
“ But as to the poor kindred of Frier, who prayed to be consi- 
“ dered, no consideration, he said, could be had of them; for 
“ the disposition must be such as may endure for ever: and 
“ they cannot live poor for ever. But before he would dispose 
“ of the residue, he said, he would acquaint the King with 
“ the case, and the value of the estate ; which appeared to be 
“ 400/. per annum at least, to have his directions, how the dis- 
“ position of this general charity should be, and that to he 
“ confirmed by the decree of this Court. And afterwards 
“ the King directed, it should go to the maintenance of the 
“ mathematical scholars in Christ’s Hospital, whom the King 
“ had lately appointed to be brought up there in order to be 
“ instructed in the art of navigation; which, lit andivi, was 
“ accordingly confirmed by the decree of this Court.” 

The authority of this case is strongly confirmed in 'flic 
Attorney-General v. Syderfin; and upon inquiry at Christ’s 
Hospital 1 have been furnished with the original papers in 
that cause ; which furnish an answer to the objection stated 
[ 71 ] to the authority of that case. It appears from the papers, that 
previously to the decree the King’s sign manual liad been ob¬ 
tained ; and was brought into Court; and the decree was made 
according to that; and that, it is intimated at the Bar, was a 
proceeding not fit for a Court of Justice. If that observation 
could not be displaced otherwise, it would be displaced suffi¬ 
ciently for this purpose by this; that, however the cause came 
into Court, the authority of it has been universally recognised 
ever since. But that observation founds no objection to the 
propriety of the proceeding; for the case was a devise, sub¬ 
ject to a sum of 1000/. for such charitable uses as the devisor 
had by a paper directed. The person, to whom the estate was 
given so charged, had taken to the enjoyment of the estate 
under the will, as far as it was beneficial to himself; and had, 
as is frequent in such cases, taken no notice of the fact, that 
there was a charge for the benefit of the charity. The Hospi¬ 
tal found out, that there was such a will: and if so, the money 
charge, as the law then stood, was clearly at the disposal of 
the King. It is perfectly familiar, that where an interest of 
such a kind is given to charity, or, where there is an escheat 
for want of heirs, and the fact is not communicated, it is usual 
to petition the King; stating that there is such an interest; 
and praying some reward upon the ground of the discovery, 
if it can be made out. That is familiar practice, whether well 
or ill founded. It occurred in my experience, when Solicitor 
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^iHiA'Attorney-General, in several instances as to escheat; and 
the ordinary rule upon an escheat is for the Crown to give a 
lease, as good a lease as it can give, to the person making the 
discovery. This case originated in the discovery made by 
the Hospital of the charitable disposition; and a petition was 
•presented upon that ground. I have the petition, with the 
• opinion of the Attorne/^-General of that day upon it; and in 
consequence of that he filed his information. That produced 
* the cause, which is very accurately reported in Vernon upon 
a comparison with the papers. 

The answer expressly insists upon that point, that if any 
writing was at any time made by the testator, it was afterwards 
revoked and cancelled ; and that the Court would have no au¬ 
thority to insist, either that it was in its own disposal, or that it 
was in the disposal of the Crown, without an inquiry upon the 
point, that that paper was revoked; and that it was notun- 
reasonable, that there should be some inquiry, a reason is 
given, that made the suggestion of revocation not improbable; 
that subsequent to the making of this will he had charged 
several great sums of money upon his land; and that the whole 
estate would scarce amount to answer all the charges thereon. 

After the answer the case was again laid before the Attor~ 
7inj’Gcncr(tl for his opinion; regard being had to the circum¬ 
stances disclosed by the answer. His opinion is, that the exe¬ 
cutors ought to be made parties; but that then, notwithstand¬ 
ing the circumstances in the answer, they tnay, when the exe¬ 
cutors are made parties, go to a hearing. The effect of the 
reasoning at the hearing was, according to the book, this: the 
Lord Keeper argues, that the charity exists, though the writing 
was not to be found; whereas the question was, whether the 
charity was not destroyed, because the writing was not to be 
found ; and the idea of indemnity against the paper being 
fou’ul, and expressing different charitable uses, is kept up 
through the whole. How it was collected, that it was intended 
to be a permanent charity, it is very difficult to say; the writ¬ 
ing not appearing. 

There is a material difference between this case and Frier v. 
Peacock i for in that the will itself, devoting the property to 
charity, was producible. 

It appears from the papers, that this decree was carried 
into actual execution; the papers containing the evidence of 
payment of the money, a copy of the receipt, and a deduction 
of the costs of the suit, beginning with the first application, 
and including all the proceedings, which are very reasonable; 
not exceeding 34/. Whether the decree proceeds upon good 
reasoning, or upon that which fair reasoning might displace, 
it asserts, that where it is altogether uncertain and indefinite, 
it is in the disposal of the King. 

With regard to the doctrine here laid down, there is a very 
strong declaration in Freeman: (a) 
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It was said, and not denied, that if a man deviseth a stnx) » 
“ of money to such charitable uses as he shall direct by'a 
“ codicil to be annexed to his will, or by a note in writing, 

“ and afterwards leaves no direction, neither by note, nor co- 
“ dicil, the Court of Chancery hath power to dispose of it to 
“ such charitable uses as the Court shall think fit. 

That dictum seems very much at variance with one way of 
interpreting Wheeler Sheer, (b) It should seem, that TAe 
Attorney-General v. Syderfin might have proceeded upon this 
principle; that the testator having once given to charitable 
uses, if it was not shown that he had revoked that gift, his 
general purpose was charity, and should be enforced; though 
you could not show what was the use; a very strong proposi¬ 
tion. It goes on thus: 

“ And so it was held in the case of Mr. Syderjin's will and 
“ the case of one yones: but if the will points at any particular 
“ charity, as for maintenance of a school-master or poor wi- 
“ dows, then the Court of Chancery ought not to direct it to 
“ any other purpose but such as is pointed at by the will.” 

I mark this; because it is not immaterial as to some of the 
late doctrine of the Court. 

“ As if a devise should be for such school as he should ap- 
point, and appoints none, the Court may apply it fur what 
school they please: but for no other purpose than a school; 
“ although it may be for what school the Court thinks fit.” 

If there is any authority in this case, it goes a length, that 
leads one a little to doubt it; that if the disposition is for such 
general charitable use as the testator shall appoint, and he 
does not appoint, that is a gift in firmentiy to operate at his 
death, to give to charity: reserving only to himself to parti¬ 
cularize in Jiituro^ by what mode that general charitable pur¬ 
pose .shall be executed ; and illustrating it by that case of such 
school as the testator shall appoint; that that will authorize 
the Court to say, he meant a school, though with that discre¬ 
tion ; and that he meant only to reserve to himself the op¬ 
portunity of selecting some school. That was going a great 
length. 

In Clifford v. Francis.^ (a) this doctrine is laid down; that 
when money is given to a charity, without expressing what 
charity, there the King is the disposer of the charitv; and a 
bill ought to be preferred in the Attorney-GeneraPs name. 
I cite this to show, that it contains a doctrine precisely the 
same as The Attorney-General v. Syderjin^ and The Attorney- 
General V. Matthervs. So those three cases seem to have esta¬ 
blished at the year 1679, that the doctrine of this Court was, 
that where the property was not vested in tru.Htees, and the 
gift was to charity generally, not to be ascertained by the act 
of individuals referred to, the charity was to be disposed of, 
not by a scheme before the Master, but by the King, the dis¬ 
poser of such charities in his character of Parens Patrise. 


fli J Mot. 288. 301. 
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, The'Attorney-General v. Baxter, (a) in 1684, it was al- 1802. 
lelged that the charity was against law; and therefore the 
right of applying this money was in the King. That doctrine Moodbumb 
is recognised in other cases ; that if the gift denotes a chari* 
table intention, but the object, to which the exercise of it is TsAotwaix. 
■applied, is against the policy of the law, the Court would lay 
hold of the charitable intention ; and execute it for the pur¬ 
pose of establishing some charity, agreeable to the law, in 
the room of that contrary to it. That is according to De 
Costa V. De Pas,{h) which I shall mention from Lord Hard- 
■wicke's notes ; where you will see the ground, upon which this 
decree was reversed. If the particular ground, upon which 
it was reversed, had not occurred, this case would prove, that 
the intention being charity, his primary purpose would be 
held charitable ; and they would not suppose, he would relin¬ 
quish that, because the secondary purpose could not be an¬ 
swered ; but would uphold the general primary purpose by 
giving that which the testator had so given to dissenting 
ministers, to Chelsea College; and certainly in De Costa v. De 
Pas Lord Hardwicke followed that. This sort of decision [ 76 J 
seems to have been followed in another case, in 1679, 
shortly mentioned in Vernon ;(b) in which case it is said, in 
case a legacy is given to a superstitious purpose, or a mis¬ 
taken religious purpose, the Court will not apply it to that; 
but will act upon the supposed intention for charity; and give 
it to a real religious purpose ; as where charity is intended, 
but a mistaken charity: thus lO/. a-year for a weekly sermon 
upon Saturday, at St. Alban's; the preacher to be chosen by 
the majority of the inhabitants. That they thought a mis¬ 
taken charity, that it was quite wild, that the preacher should 
be chosen by the majority; but still the purpose was charity; 
and they directed the 10/. to be paid to a catechist to preach 
weekly at St. Alban's on Saturday, being named by the bishop 
of the diocese. The Attorney-General v. Baxter is mentioned 
in Lord Hardwicke's note-book thus: 

“ The case of Mr. Baxter upon Mayo's will; the decree re- 
“ versed; not upon any thing contradicting the general prinr- 
ciple reported to have been stated, but because really a 
“ legacy to sixty particular ejected ministers to be named by 
“ Baxter, and as if a legacy to those sixty individuals.*^ 

Lord Hardwicke therefore affirms the principle; but asserts, 
that it was ill applied in the construction ot that will. De 
Costa V. De Pas came on in 1754. The report of that case 
is not very accurate; attending to the law of the country with 
regard to superstitious uses. Lord Hardwicke says, “ I held 
“ the donation in this case to be a charitable use ; and that it 
“ was unlawful and void; that the power of appointing and 
** directing to what charitable use it should be applied, was 
“ in the Crown; and 1 recommended to the Attorney-General [ 77 J 

. f rtj 1 Vem. 248. (bj Amb. 228. 
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1802. “ to apply to the King for his sign manual, to direct, to what 

“ charitable use it should be applied.” 

Mogoridoe The ground therefore does not connect itself with that dic- 
Thackwsu. Ambler as to a superstitious use. Lord Hard-wicke\ie\fi 

it void; but that it was given to a charitable use ; and being so 
given, though to ofie unlawful and void, the Crown had the 
right: which must be upon this principle ; that the testator’s 
intention of charity was the principal intention; that he meant 
at all events some charity; that his unlawful purpose was a 
mode of disappointing it; and the mode therefore was out of 
the question ; and the intention should be carried into effect by 
another mode. These cases do not appear necessarily to trench 
upon some of the later authorities in this Court, which, how¬ 
ever, I admit, are not very reconcileable with some others; 
particularly The Attorney~General v. Bo-wyer; and I.ord Chief 
Justice Wilmot goes very fully into the doctrine in his advice 
to Lord Camden. But these cases do not necessarily trench 
upon the later authorities. I allude to the case of Wheatley 
Churchy ( a) and some of the cases before Mr. Jufstiee Biiller 
and Lord Ahanley i where the Cy pres doctrine is said to have 
been formerly carried to a monstrous length, in later cases 
much restrained ; for in those cases the charity was given to a 
lawful, not an unlawful use: but from circumstances it could 
not be applied; and it was held, that being a charitable inten¬ 
tion, and lawful, if you could not apply it to that, you should 
not to another lawful use, inferring a general intention of cha¬ 
rity. I do not go through all the cases; viz. Baylis v. The 
t h Aitorney-General.,{h) or the case (c) where the gift was to such 
Lying-in-Hospital as the executor should appoint; and in the 
former a blank, left for the name of the person, according to 
whose will the 200/. was given to Bread Street Ward^ was 
not filled up ; and in the latter, the executor to appoint the 
Lying-in-Hospital was not named; or, where several par¬ 
ticular charities are named; and the distribution is given 
to a person, who dies before the testator; for they are not 
applicable to a case, where it is given by the general term 
“ charity.” Those cases are decided upon principles, which 
both Lord Thurhw^ and Mr. Mansfield.^ in the argument of 
White V. White^ state very fully to have gone upon this; and, 
considering the principle, those decisions have not gone far 
in disappointing the next of kin; only holding, that the tes¬ 
tator having expressly said, he meant to give to Bread Street 
Ward., to some Lying-in-Hospital, or to some of the particular 
charities expressly named, the selection of the objects in some 
cases, in others the mode, being left to individuals, the testa¬ 
tor had gone a length beyond the testators in cases of the 
former class; not having left it to that person to say, what 
charity; but having decided that himself; leaving him only 
the selection of some objects by the determination of the 
mode, by which some individuals selected by him, should 

("oj The .Attomey-Gmeral v. The Bishop of Oaford. See Corbyn v. Trench, 
ante, vol. iv. 418. 239. • ("cf White y. White, 1 Bro. C. C. 1?. 
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'|aW. In JThite v. White^ Mr. Mansfield that the oblite- 1802. 
ration of the name shall not defeat tne intent, so as to prevent 
the money^ from goin^ to some one or all the Lying*in-hospi- Moooridsx 
tals : it is impossible it should go, as it was left; but under all '»• 
the cases, the Court will stand in the executor*s place; and all 

•the rules show great latitude and liberality of construction, 

&c.; and Lord Chief Justice doubts extremely whe¬ 

ther the Court ever should have gone the length it has: but 
says, the Court is now bound by precedent. Lord Thurlotv 
in his judgment, says, it has been argued, that the Court has 
great extent of jurisdiction in making legacies certain, which [ 79 ] 
were before uncertain. That observation is confined to these 
charitable legacies. Then referring to The Attorney-General 
V. Syderfin he does not take notice of the circumstance, that 
though there had been an appointment, it might have been 
revoked; and the non-existence of it was prima facie evidence 
of that fact, that it was revoked. There was nothing more 
particular in the charity in White v. White^ than that it was to 
be to some Lying-in-hospital. The Attorney-General v. Hick¬ 
man (a) is referred to by Lord Thurlotv; which case is held 
very high authority by Lord Chief Justice Wilmot in The At¬ 
torney-General v. Bovoyer. I doubt very much, whether the 
decree in Wheeler v. Sheer (b) was made upon the principle 
stated by Lord Thurlotv. If it was determined upon that 
ground, that referring to a future codicil the testator had not 
by his will determined, that .he had as yet any charitable pur¬ 
pose, it is directly against some of the passages in Freeman^ 
which 1 have stated. That doubt I express upon this ground; 
that there were two codicils; and in the latter the testator 
does not repeat, that he gave to such charitable uses, but for 
the uses, trusts, and purposes, generally. That latter codicil 
therefore seems in this respect something like a revocation of 
the will, as to the charitable purpose being dropt by the codi¬ 
cil, and the general use and purpose only mentioned; and that 
reduces the case precisely to wnat it would have been, if by 
the will only general uses, intents, and purposes, had been 
mentioned, and not charitable purposes. The Court does not 
go upon that ground, that Lord Thurlotv intimates, that they 
would lay hold of the testator’s reference to a future act, as 
showing, that his intention for charity was not even inchoate 
at the date of the will; and therefore determined in favour 
of the next of kin. 

The Attorney-General v. Hickman (a) is very strong; and [ 80 ] 
forms the foundation of a great deal of %vhat Lord Chief J us- 
tice Wilmot says. As that case is reported in Equity Cases 
Abridged, and The Attorney-General v. Doyley^ (b) there re¬ 
ported, are agreeable to the Register’s book. In the former 
It is given in a method the testator will not prescribe; but 

. Ca^ 2 Eq. Co. M. 19.3. (bJ Mot. 288.301. 

Ca J p. 80. 2 Eq. Ca. Ab. 193. CO 2 Mq. C«. Mr. 194. 4 r>n. 485. 
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IBOit. leaving it to another person, requiring him to take the advice 
V,/v^ of two other persons. I take it, this case goes a very consi- 
Mo 6 aHTO 0 s derable length, authorized by preceding determinations for 
charity, as particularly favoured; for what any one was to 
Thaokwiu. what cnarity, and by what mode, all this is left totally 

uncertain by the testator; and he had taken no means to as¬ 
certain it, but what had altogether failed by the death of all 
those persons; and yet the Court said, they would intrust 
themselves with the discretion ; which was left personally to 
others, upon the ground, that charity was the essence and 
substance; and the mode only a shadow. The distinction is 
very nice between the words used in that case, and a gift to 
such charities as A, B, and C, should appoint; if you do not 
hold, that in the latter instance the same doctrine applies : this 
being clear, that the generality of the term Charity,’* is no 
objection to a legacy to charity; and therefore there is no 
ground to say, though the discretion fails in the one case, it 
shall not in the other; and all the cases show, that charity in 
general is sufficient. By another account of this case from 
a manuscript note, this is represented as falling from Lord 
Kinff. 

“ The substance of the charity remains, notwithstanding 
** the death of the trustees before the testator; and though at 

law it is a lapsed legacy, yet in equity it is subsisting; and 
[ 81 ] “ here is a sufficient certainty of the testator’s intention to 

“ revive it. The intention therefore of the party is sufficient- 
** ly manifested, that this charity should continue within 
“ 43 Eltz. c. 4.” 

This case was followed by The Attorney-General v. Doyley ; 
in which the Court said, they would cut the difficulty by a sort 
of technical rule, that equality is equity; and they divided 
the subject into two moieties ; giving one moiety to the rela¬ 
tions, and the other to such charitable uses as the Court itself 
should appoint. These cases are pretty fully recognised in 
Lord Chief Justice Wilmoths judgment; which recognises the 
doctrine of the Court; that it sees a general intention for cha¬ 
rity in these cases, It is very difficult, I think, seeing that 
intention to build a Jewish synagogue, to discover an inten¬ 
tion to build a Foundling hospital, rather than that the money 
should not be applied : but the Court has said so always. 

He states De Costa v. De Pas y distinguishing that, as it was 
a charitable bequest in the intention of the testator, (and I re¬ 
peat, that I should not have discovered that,) though of such 
a nature as not to be permitted; that it was not a superstitious 
use given to the Crown for its own use; which corrects that 
dictum in Ambler. Lord Chief Justice Vl^lmot follows the for¬ 
mer cases. He does not say, what would become of the fund, 
if the purpose is legal, but it cannot be applied to that pur¬ 
pose : but he says, if the purpose is unlawful, these cases au- 

fa) The Lord Chancellor read several passaMs from Lord Chief Justice 
Wilmo^e argument: which has been wnce pzintea in his Reports. 
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)► ihorize th^ Court to say, it should be applied to some other 
charitable purpose; and then it devolves upon the Crown as 
Parens Patriae, 1 do not state the case of Wheatley Churchy 
and some of Lord Ahanley^s later cases, adopting that opinion 
of Lord Kenyon^ that if there is a legal purpose, * which from 
.circumstances cannot be executed, this Court will not carry 

, it into execution Cy pres by directing it to any other purpose, 
Mri Justice Buller also held the same doctrine; and that ap¬ 
plies to this sort of case ; that, where it would be a good per¬ 
sonal gift to persons in an Hospital, &c. but cannot on account 
of the Statute of Mortmain or otherwise take place; if it can¬ 
not be applied in the mode directed, it must fail altogether. 
All the cases prove, that, where the substantial intention is 
charity, though the mode, by which it is to be executed, fails 
by accident or other circumstances, the Court will find some 
means of effectuating that general intention. 

In this case it is not to be argued merely upon Vaston^s 
death. 1 agree with Lord Thurlow.^ that makes no difference; 
for the question is, what the testatrix must be taken to have 
meant, if she had died immediately after the will was executed; 
and it is infinitely difficult to contend, that the Court can con¬ 
strue it otherwise, because he died in her life, than if he had 
outlived her. It is said, if he had, he would have bad all his 
life to select the charities. I doubt that extremely. It is as¬ 
suming the question. The Court at least would call upon him 
to act. The Attorney-General v. Gleffff (a) proves that. The 
question would arise exactly in the same way ; for, if he had 
survived her, and had addressed himself to the execution of 
the trust, and had died suddenly, while about it, and before 
he had completed it, the mode would have failed precisely as 
by his death before her; for unless the means, by which it is 
to be executed, were effectuated by his act, the circumstance 
of his dying before her can make no difference as to the ques¬ 
tion, whether the Court will supply other means. The question 
results upon the whole, did she intend he should be a trustee 
for charity ? If these authorities are to stand, though I had 
for ten years a strong persuasion upon this will, that she 
meant, the objects should be selected by him only, 1 
check such conjectures by attention to the rules upon which 
the Court acts with regard to charities; and 1 am reluctantly 
driven to say, there is no substantial difference between these 
words, in which she has bequeathed to Vdston^ to dispose in 
such charities as he shall think proper, and the words, in which 
it was expressed in The Attorney••GenertAv, Htckman, ^ Those 
cases call upon me to say, the general intention of this^ testa¬ 
trix, who seems to have been saturated and satiated with the 
idea of charity, and yet not to have had mind enough herself 
to determine upon the particular objects, was to devote her 
property to charity, and according to these precedents Vaston. 
was only the means and instrument, by which that general in- 

f a J 1 Mt, 356. Jbsk, 5i4. 
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lEQS. teation waa to be executed; and therefore Ais Court'itiO 
carry that general intention into effect. 

HooeuMB The next question, by what means that is to be done, is a 

Thackwbu. difficult question; for it being established, that, where, 
money is given to charity generally and indefinitely, without 
trustees or objects selected, the King, as Parens Patrix^ is the 
constitutional trustee, it is very difficult to raise a solid dis* 
tinction between an original gift absolutely indefinite and with¬ 
out qualification, and a case, in which by matter ex post facto^ 
the gift stands before the Court in consequence of that acci¬ 
dent, as if it had been originally given indefinitely, without 
any means for carrying it into execution prescribed. All I can 
say upon it is, I do not know, what doctrine could be laid 
down, that would not be met by some authority upon this 
point; whether the proposition is, that the Crown is to dis- 
- _ pose of it, or the Master by a scheme. In Cook v. Ducken» 

I j jield(a)\t appears by the Register’s book to have been exe¬ 

cuted by a scheme before the Master. There the means pre¬ 
scribed by the testator could not be followed; and the Court 
took upon itself to execute it by a scheme before the Master: 
not, as represented in the report of The Attorney-General v. 
Herrick^ by sign manual. The Attorney-General v. Herrick (a) 
was a case of an estate vested in trustees. They were to sell, 
receive the mon^, and apply it to some particular purposes, 
and then to charitable uses. In the natural construction you 
would say, they were to determine, what charitable uses, under 
the ordinary control of this Court. Cook v. Duckenjield is 
there referred to; and another case, in 1743, is there stated 
as from Lord iy<ir<ftwic^e’« notes ; that there being no particu¬ 
lar charity, his Majesty may dispose of the 400/. to such cha¬ 
rity as he shall think fit. I cannot collect, what that case was; 
nor can 1 find the passage referred to in Lord Hardxuicke^s 
notes. The case of De Costa v. De Pas is by no means given 
in the words of Lord Hardwicke^s notes, as it there purports 
to be. The Attorney-General v. Peacock is mentioned; which, 
1 have no doubt from the date, was the case upon Frier^s will. 
It was difficult to say there, the trustees were to determine, 
what poor people were to take: recollecting, what the law did 
upon uses so expressed, you cannot well call them trustees for 
the poor.^ The Lord Chancellor concluded, that he would 
apply to his Majesty, as Lord Nottingham did in the case of The 
Attorney-General v. Peacock. The difficulty upon this case is, that 
it seems a devise to ttustees still existing; and that the mean¬ 
ing was, that the distribution should be by them, if they thought 
proper: but Lord Apsley thought otherwise; and that property 
was disposed of, as I have stated. In the other cases, where all 
the trustees are dead, in others, where some of them are dead, 

[ 85 ] the discretion being wholly or partly gone, or, where the trustees 

surviving would not act, or where some would and others 
would not, .yet the Court in a great number, if not in all those 

faj 2 Me. 562. 567. Reg. Rook, A. 1743. 383. (aJ p. 84. Amk. 712. 
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I'in&tances, .did by a scheme distribute the fund. The run 1*02. 
ttferefore of the cases with the exception of tiie last, that have 
occurred, rather import, that, where originaUy a trust is ere- Mobowdsi 
ated for the distribution of a charity, and the trust is not 
carried into execution, because it was originally a trust, and 
•not in a strict sense, a general, indefinite gift to charity, ge* 
neral and undefined, or to the poor in general, the Court 
would execiite it by a scheme; and in the case I put of Fas* 
ton*9 surviving the testatrix, and partly executing, and dying, 
before he had completed the execution, the question would 
come to this, whether the Court should supply the defect; or. 

On the other hand, whether the Court would carry on that, 
which it might have taken into its own hands, if a bill had 
been filed against Vastorii and he had begun to execute in 
consequence, and had not lived to finish it: the question there 
would have arisen, whether the Court should take it upon it¬ 
self, as it would, controlling his discretion, if he had lived ; and 
whether the Court might not have gone on itself to select the 
objects. Lord Tkurlaxo seems to have thought there was a 
ground for distinguishing it. There is a singular expression, 
used by him in one of the cases; “ the property becoming 
fiscal?'* Yet, he seems to have thought, that if Fasten in the 
execution of his duty according to a sound construction of his 
right had excluded certain persons, that would have been con¬ 
trolled by this Court. 1 allude here to the recommendation 
about poor clergymen. If the question was drily upon this, 
whether that makes him a trustee for poor clergymen, it is 
very difficult to say, it does in a strict sense; for if words of Words of re¬ 
recommendation are not to be taken to be imperative, * unless commendatioa 
the objects and the subject are certain, ('aj it is difficult to 
say, that if recommendation is mounted upon a gift purely unless the ob. 
discretional, where the subject is wholly uncertain, that shall jeeta and sub- 
be a trust. Lord Thurlow thought it necessary for him to are 
apply the strict question, trust or no trust; but upon the prin- j. ^ 
ciple, very strongly stated in The Attorney-General v. Glegg^ t J 
that, however extensive, this court would control the discre¬ 
tion. Lord Thurlow seems to think, a due exercise of the 
discretion would entitle the Court to call upon him to attend 
to the recommendation ; and accordingly in the decree directs 
the scheme to have regard to that recommendation; and if 
Fasten had been alive, 1 think he would have directed Fasten 
to have the same regard; and 1 doubt, whether, if the decree 


upon the principles attaching to charitable uses must have 
called upon the trustees, it can be said, that, because the trus¬ 
tee is dead, the Court is not to make a decree, ordering such 
direction; for no such order could be given to the King, exe¬ 
cuting by sign manual. 

Therefore, I rather think, the decree is right. I have con¬ 
versed with many persons upon it. 1 have great difficulty in 
, my own mind; and have found great difficulty in the mind of 


JUalim y. Kaghley, ante, val. ii. 332.529. {and not(^.} 
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eveiy person I have consulted: but the general principle 
thought most reconcileable to the cases is, that, where there 
is a general indefinite purpose, not fixing itself upon any ob* 
ject, as this in a degree does, the disposition is in the King 
by sign manual: but where the execution is to be by a trustee 
with general or some objects pointed out, there the Court will' 
take the administration of the trust. But it must be recol¬ 
lected, that I am called upon to reverse the decree of a pre¬ 
decessor, and of a predecessor, who all the reports inform us, 
had great occasion to consider this subject. 1 should hesitate 
with reference to that circumstance; but, where authority 
meets authority, and precedent clashes with precedent, I 
doubt, whether 1 could make a decree more satisfactory to 
my own mind than that, which has been made ; and 1 have the 
less difficul^, from the doctrine hinted at in The Attorney- 
General V. Matthews^ as the doctrine of the constitution of the 
country, and this is also the language of Lord Chief Justice 
Wilmoty that, whether this Court, or the King by sign manual, 
executes it, the constitution finds a trustee in the Court, or 
the King, to act in the one case as the Court would act; and, 
considering the King, Parens Patrise^ as one, who would act, 
exercising a discretion with reference to the intention. There¬ 
fore there would not be, as there ought not, any diflPerence in 
the execution; and 1 am delivered from the anxiety 1 should 
feel from the consideration, that I should be taking away 
from the natural expectations of those, whose disappointment 
I regret as much as any one: for those, whose duty it would 
be to advise the Crown, would think themselves equally bound 
to attend to the particular object. Upon this ground I am of 
opinion the decree is right; at least so far,that 1 am not dis¬ 
posed to do that in effect, which no Judge will in terms, take 
upon himself to reverse decisions, that have been acted upon 
for centuries. If this decision is wrong, and if this strange 
doctrine, as I should have called it, if I had sat here two cen¬ 
turies ago, that you can find a charitable purpose in a purpose 
that is to fail altogether, can be shaken, 1 can do no more 
than allow them to go to a higher tribunal; and 1 have some 
consolation from the precedent given by Lord Thurlow, and 
the recommendation of Lord Rosslyn to rehear the cause, in 
being enable to say, the experiment should be made without 
expense to the parties. 

1 support the decree therefore; giving the costs of all par¬ 
ties, as between attorney and client, out of the fund. 
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Ex parte SHORLAND. 

THE prayer of this petition was, that the petitioner may 
be at liberty to call a meeting of the commissioners under a 
.commission of bankruptcy against Thomas Baker and yohn 
Shorland^ for the purpose of proving a debt of 1058/. 13r. 9^. / 
and that the Commissioners may be directed to admit such 
proof. 

The debt was claimed by the petitioner, as the balance due 
to him in respect of his acceptances for the accommodation of 
the Bankrupts. About three years before the commencement 
of the partnership between the bankrupts, Shorkmd advanced 
to the petitioner, who is his son, the sum of 900/. without 
taking any security; and the petition suggested as one ground, 
upon which |||e proof was rejected, that the commissioners 
supposed, that sum was advanced by way of loan ; or that the 
bankrupt was at the time in insolvent circumstances; and it 
was a iraud upon his creditors. The petition insisting on the 
contrary, that this advancement was intended as a gift to the 
petitioner by way of advancement in life; and the petitioner 
joined in a bond for securing part of the money, which was 
borrowed, and that bond is unpaid j and that the bankrupt was 
solvent at the time. 

Mr. Romtlly^ and Mr. Cooke^ for the Assignees^ insisted, that 
this was within the Statute of James It (aj being a voluntary 
gift, not upon the marriage of a child; and mentioned Fryer 
V. Flood, (a) 

Mr. Johnson., in support of the Petition, said, it would be 
very hard to consider such a gift as within the Statute. In 
that way it would extend to any gift to a son at school, or 
college, to pay his debts, &c. 

Lord Chancellor. —^The case of Fryer v. Floodt.'saset with> 
in the words “ cause to be procuredbut this is a mere gift 
of money, and not within the act, unless brought within it by 
some procurement, &c. 

Refer it back to the Commissioners; with a direction, if 
they disallow this claim, to state the ground specially. 


Amere^ft 
of money by 
the bankrupt 
to his son not 
within the sta¬ 
tute. 

1 Jam. I. e. 15. 
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Muy 18,19. GIBSON V. BOTT. 


General re- THOMAS DAWSON, by his •will, dated the Yth of yanu~ 
quMt^^iiwIud- ^79% after some legacies gave and bequeathed all the 
inge’teeae- rest, residue, and remainder, of his goods, chattels, monies, 
hold fimn. securities for money in the public stocks or funds, or in pri> 
with the stock, vate hands, notes, bonds, bills, leasehold and other estates, 
ikI into°mc^y other his effects whatsoever and wheresoever, that he 

as soon as con- should be possessed of, interested in, and entitled unto, at 
veniently may the time of his decease, and not hereinbefore otherwise dis- 
to’ a***the”in^ posed of, (subject nevertheless to the payment of such just 
teresf, &c for ^s he might owe at his decease and the several legacies 

life, and as to aforesaid,) to his executors, their executors, &c.; upon trust 
the capital for that they shall and do, as soon as conveniently may be after 
The*^8toc^ be- decease, make sale and absolutely dispose dH and convert 
ing consider- ready money all such parts thereof as shall not consist of 
ably increased money or of monies already invested by him in the public 
d^adf'm upon further trust, that they shall place out and 

andthe" 5 aie at such sum and sums of money as shall arise by such 

Mtchaeimas, ssilc and conversion into money as aforesaid ; and also all such 
it was de- parts of the said residue of his estate and effects as shall con- 
creed, thatthe Qf ready money, or be hereafter got in and received, in 
was in a rea- public funds or upon real or government securities, at in- 
sonahlc time ; tcrest, in his or their own name or names as to his said exe- 
and tlve party cutors or trustees shall seem meet; and he directed, that they 
should stand possessed of as well the monies bv him already 
interest from invested, as aforesaid, as the monies so to be invested, and 
the conrer- the interest and dividends, and the funds and securities, 
sion; and as torjjg same shall be so invested, upon trust as to one 
SinnTdefcct^ equal moiety of the said funds or securities, already, and also 
of title could upon which such monies, as aforesaid, shall he invested or 
not be sold, placed out, and the interest, dividends, and proceeds, which 
*l*'^\’n^erestrf^ shall arise, or become due and payable, for or in respect of 
al*C th-.rt'^they Same, to pay, 8tc. the clear yearly interest, dividends, and 
sliould not be proceeds, to his daughter yenny Davha and her assigns for 
sold, a value her life ; and from and after her decease that they shall pay, 
u\*<m*t\icn*to dispose of, the said moiety of all the said stocks 

carty interest securities, &c. for the use and benefit of all and every the 
child and children of yenny Davies^ who are or shall attain 
twenty-one, equally, if more than one. 

The testator made a similar disposition of the other moiety 
of the funds, in favour of his other daughter, Lsetitia Gibson^ 
and her children; and directed, that, if his said daughters, 
or either of them, should die without leaving any child, who 
should attain twenty-one, the trustees should stand possessed 
of the said moiety or share of such of his said daughters as 
should so die in the said monies, stocks, funds, securities, and 


at 4 per cent. 
from the 
death. 

[*90 ] 


premises, upon the same trusts, &c. for the benefit of his sur¬ 
viving daughter and her issue as were expressed concerning 
her original moiety in the said monies, stocks, funds, securi¬ 
ties, and premises aforesaid. 
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The’testator died on the 14th of April, 1799, Part of his 
$ {Personal estate consisted of a considerable leasehold estate, of 
450 acres, in Essex, held for a term of 39 years, at a rent of 
315/. a year; part of which, about 210 acres, were let by the 
testator at annual rents, amounting to 407/. 12s. 6d .; and the 
Cemainder, about 240 acres, he held in hand. Upon that part 
.of the farm, which he occupied, there was a considerable 
live stock. Edward Gibson one of the executors, managed the 
farm from the death of the testator till Michaelmas following; 
when the whole farm was sold by the executors with all the 
live and dead stock and crops; and the money produced by 
the sale was invested in the funds. Between the testator^ 
death and the sale a considerable profit was produced, not 
only in respect of the crops, but by the increase of calves, 
lambs, and pigs, and the improved state of the cattle, which 
at the death of the testator were in bad condition from the ef¬ 
fect of the preceding winter. Some other leasehold estates, of 
which the testator was possessed could not be sold on account 
of defects in the title. The clear residue was very considerable. 

The bill was filed by Gibson and his wife for an account of 
the personal estate as it stood at the death of the testator; and 
praying, that a value may be set on the farming-stock, rattle, 
growing crops, and leasehold estates as they were on the 14th 
of Aprils 1799; that the clear residue on that day may be as¬ 
certained ; an account of the produce and profits arising from 
the farm, and the increase of cattle and rent of the leasehold 
estates, from that time till the sale; that the clear residue of 
the personal estate, as it stood at the death of the testator, 
may be invested in the 3 per cents. Bank Annuities, &c. and 
that what shall appear to have arisen from the produce and 
profits of the said farm and increase of cattle and by the rents 
received from the 14th of April, 1799, may be declared to be¬ 
long, and be paid to Jenny Davies, and to the plaintiff Edward 
Gibson, in right of his wile, in equal moieties ; or that a com¬ 
pensation may be made for the delay of the sale. 

The other executors by their answer stated, that the sale 
was postponed to Michaelmas, as the most convenient time 
and most for the benefit of the parties interested, with the 
concurrence of the plaintiff. 

Mr. Romillu, and Mr. Cooke, for the Plaintiffs .—The ques¬ 
tion is, whether the persons entitled for life are to receive the 
whole profit arisen between the period of the testator’s death 
and the sale, which is considerable, though the delay was 
short, as so much interest or profit; or, if not entitled to the 
whole, what proportion they are to have; how much is to be 
considered increase of capital, and how much interest. It can- 
npt possibly be said, they are not entitled to any part. The 
will directs the sale to take place as soon as conveniently ma^ 
be; and the daughters are to receive the whole interest^ divi¬ 
dends, and proceeds. The sale could not take place the very 
day after the death. It cannot be argued, that the daughters 
are not to receive any profit, till the whole is invested in 
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1802. tibie funds, and dividends are received; for then t\\c executors 
might delay the formation of that fund intended for niaiiite- 
Gibsi.v nance. The most rational construction is, that the persons en- 
titled for life should receive the whole of that increase as in- 
Bott. terest and profit; as they would, if the property consisted of 
debts, or any other subject yielding annual profit. If the 
amount of the profit produced makes a difference, it will create 
great uncertainty. The testator meant a provision for his two 
daughters, to commence at his death; are they to be without 
any provision so long as it is thought advantageous to defer 
the sale? Great part of this property he well knew was more 
productive, than if the value of it was laid out at interest. The 
person entitled for life is to have the produce of the thing 
given, whether arising as interest or in any other shape: whe¬ 
ther, for instance, dividend or interest of a mortgage: whatever 
is the actual produce. Another view of the case, answering 
in some degree the objection, that a leasehold estate is an in¬ 
terest wearing out, is to take the produce of the farm, for the 
whole year, and deducting the expense, to ascertain the clear 
profit, and then consider it from the death as capital, and the 
subsequent profit as belonging to the tenant for life. That will 
answer the justice of the case. In Conolly v. Lord Howe (a) 
Lord Rosslyn gave the tenant fur life the whole ; though some 
part of the property consisted of Long and Short Annuities. 

Mr. Mansfield^ and Mr. Wooddeson^ for the Defendants., the 
children : Mr. Richards., for the other Executors. —That cause is 
now before your Lordship for a re-hearing; and I^ord Alvan- 
ley has expressed his opinion against that decree. There is no 
instance of such an account. It was agreed on all sides, that 
[ 94 ] it would be best to stay till Michaelmas; and no objection was 
made: no desire expressed for an immediate sale. The sale 
was therefore as soon as conveniently could be. The testator 
could not mean the day after his death. By what rule or mea¬ 
sure can the plaintiffs have any thing ? What time can be said 
to be reasonable for disposing of all articles of this nature ? 
Such an account would be desired in every case. The rule in 
Maxwell v. Wettenhall(a) as to interest upon legacies has 
tong prevailed ; and was adopted by the Statute of Distribu¬ 
tions. (b) This must happen in every instance; as, where the 
subject is a trade : the goods will sell to most advantage in the 
spring: so in every instance of a gentleman or a farmer hav¬ 
ing land in his hands: yet no case can be found: nor is there 
any instance of special directions for this purpose. 

Lord Chancellor. —^There must have been cases upon 
this subject ; and I do not recollect any special directions. 
With respect to the live stock it is not all clear gain. The in¬ 
crease 01 the animals is contributed at the expense of the 
estate, upon which they live. A man would buy a sheep or a 

Caj See the decinon of that cuiae upon the re-hearing, Bnue v. EmiJJarl^ 
month, poBt. {137.{ 

CaJ p. 94. 2 P. mil. 26. 

CbJ 22 and 23 Ch. II. e. 10. 29 C*. II. c. 3. 
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'kow upon ^exulation of improvement in their condition, and 
• their producing lambs or calves, and the expense between 
April and Michaelmas. The difference to be taken would be, 
not between the price at April and at Michaelmas^ but with re¬ 
ference to the profit made by keeping them for that period, and 
the sum, that would have been given in April by a man, who 
.looked to that profit. The question is, whether the Court 
must not put upon the direction, to sell as soon as conveni¬ 
ently can be, some practical construction, that five times in 
ten will do justice, and five times will not, or whether there 
may be found some practical rule in the circumstances of each 
case, that will do justice. As in Sitwell v. Bernard^ (a) 1 
must cut the difficulty. In that case the estates were suliject 
to encumbrances. One estate was covered by a mortgage, re¬ 
quiring a suit: to another no title could be made. If I had 
picked out particular parcels, and determined, how soon each 
might be sold as soon as conveniently could be, I must have 
applied a different rule to each parcel. So, as to the money : 
some was in the East Indies; some was due from persons, who 
would pay: some from persons, who would not. But 1 was 
obliged to take some rule ; which, if it could be avoided, 
would, I admit, be wrong; and I took the end of a year after 
the death. So, in the common case of debts and legacies, the 
same rule is applied to cases, where the debts cannot be ar¬ 
ranged for ten years, and where there are no debts, and the 
property is immediately tangible in the funds. If you con¬ 
tend, not for a general rule, but for some rule resulting out of 
the particular circumstances of this case, you must go this 
length; that, if the cows calved, and the ewes lambed, between 
the testator’s death and his funeral, the persons entitled for 
life must have the whole; or inform me, how I am to take 
the proportion for the three days that they must be upon the 
farm. Has the Court ever adopted in the case of a testator 
having a leasehold estate in his own occupation the rule sug¬ 
gested, ascertaining the clear profit, and making a rest at the 
death ? Every such case is an authority to the contrary. The 
point is, what is advantageous, not to the sole owner of the 
property, but to all persons interested; and as to that regard 
must be had to what in such cases is practicable. The course 
is an account, and the tenant for life to take the interest from 
the end of the year. In every case it is hard, that he should 
lose the interest for that year. According to this there must 
be a special direction in every case where there is leasehold 
property; and he would have the whole profit for that year. 
If leasehold estate is given eo nomine to A. s remainder to B. it 
must be enjoyed as given: but, if it is to be converted with 
all convenient speed, those words never require it to be sold 
the very next day. Where those words occur as to legacies, 
interest is never given till the end of the year. The Court is 
obliged to take a general rule ; as it is impossible to make the 
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inquiry in every particular case. Suppose the testator direct¬ 
ed his executor to convert the property with all convenient 
speedf to pay certain legacies; and then gave the interest of 
the residue for life; remainder over: the legatees could make 
no complaint till the end of a year; and yet their claim would 
be paramount that of the tenant for life. If an annuity is 
given, the first payment is paid at the end of the year from 
the death: but if a legacy is given for life, with remainder 
over, no interest is due till the end of two years. It is only 
interest of the legacy; and till the legacy is payable, there is 
no fund to produce interest. I remember, when it was not 
clear in the case of the annuity ; though it is so now certain¬ 
ly. As to legacies, there is no other direction given now than 
to compute interest from the end of a year from the death; 
except where the will directs any other time. 

Mr. RomiUyy in Reply .—There is a difficulty still as to the 
leasehold houses that cannot be sold. That at least makes a 
bill necessary. It was for the benefit of all parties, that this 
property should be sold, when it was sold. As to the case of 
a trade, executors never venture to carry on the business, till 
it is sold. The business is stopped immediately. The dis¬ 
tinction between an annuity and a legacy is very nice. Where 
the fund is productive, and under some other circumstances, 
interest commences from the death: Maxwell v. Wettenhall. 
Beckford v. Tohin. (a) At least they have a right to interest 
from the death of the testator. 


May 19. Lord CHANCELLOR. —The utmost that can be contended by 

the plaintiffs is, that what is directed to be done shall be con¬ 
sidered as done. They can only therefore claim interest upon 
the capital, as it was at the death. But here the capital is 
much increased. When a testator gives interest of a fund, to 
be created by a sale as soon as conveniently can be, he means 
only the interest from the time the property can conveniently 
be sold. The whole practice of the Court is against such spe- 
Tn all ^es of cial directions as to the value at the time of the death. The 
€Hily*trom”he* authorities say, that if the testator’s fund is carrying inte- 
endofaytar J’csti legacy shall: but is not that exploded now by every 
from the day’s practice r Suppose him to have stock only, no other pro- 
death; un'na perty: yet now no interest is given upon legacies till the end 
rected:*rhe ^ year. As to the case of an annuity, that I mentioned yes- 
old rule, de- terday, 1 find by a manuscript note, that I inquired from Baron 
pending upon Thompson., when a Master in Chancery, and from some other 
* r^ucuv^r M®®*®**®» stated, that there was no settled opinion upon it; 
EIiTenTSng^ but the better practice was to calculate it as payable at the end 
expioded (1) of a year. They doubted whether, if a sum ot money was di- 

Whe her a rected to be placed out to produce an annuity, that was to be 
sum of money * •' 

directed to be placed out to produce an annuity is to be coiiBidercd as legacy or annuity with 
rrfezence to the time of payment, Query. 

Ca) 1 Fee. 308. 


{ (i) See the rule stated, 5 Bum. 47S, 3 Uesaus. Cha. Rep. 38r. SAoSe’t Ex, v. Carr, 3 Mun£ 10.| 




Gases in CHANCEBt. 

'^(qnsIderedLas a legacy payable at the end of a year, or as an 
* ailniiity, payable from the death. 

As to the leasehold premises, that could not be sold, they 
cannot be considered otherwise than as property, which it was 
for the benefit of all parties to suffer to remain in specie ; upon 
•that 1 think the plaintiffs may have interest upon the value from 
. the death; for there is a consideration for that. The best de¬ 
cree in this cause will be to declare, that the property to be con¬ 
verted has been converted in a reasonable time; that the persons 
entitled for life shall have the interest from that conversion; 
and as to the other leasehold premises, that it being for the 
interest of all parties, that they should not be sold, a value 
shall be set upon them; and the persons entitled for life shall 
have interest at 4 per cent, upon that value from the death of 
the testator. 
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PIGOTT V. WALLER. (1) 


Koiu. 
J^Iarch 3. 6. 

ROBERT P/G07T', being seised in fee among other real 
estates of two undivided third parts of the manor and advow- with three wit- 
son of Chesterton, in the county of Huntingdon, and being also '>‘*”^8, though 
seised of other real estates at Chesterton, by his will, dated the pcr!li)nri cs- 
4th of December, 1724, and duly executed to pass real estate, tatc, and ex- 
after directing, that his personal estate, except such part as pressing no ia- 
was particularly given, should be applied towards payment of 
his debts, legacies, &c. and giving the residue to his eldest jjn 

son, as touching and concerning his real estate gave and de- i-epnblication i 
vised the same, as follows: all those his manors, messuages, therefore 
lands, tenements, advowsons, tithes, and hereditaments, what- 
soever, with their appurtenances, in the county of Salop, not devise, 
settled on his eldest son, and also all his manors, messuages, lands pur- 
&c. in the county of Warwick, and also all his lands in Little phased in the 
Preston or elsewhere in the county of Northampton, and all his 
several manors and townships of Chesterton, Haddon,iiTxd other ^ Estates com- 
places mentioned, in the county of Huntingdon and Cambridge, prised in a Rc- 
and all his messuages, lands, tenements, rents, tithes, advow- 
sons, * and hereditaments, whatsoever, and wheresoever he had w,Jfictently^ 
power to give and devise by that his will, he gave and devised cumprehen- 
the same to trustees and their heirs; and declared the trusts, sive.notwith- 
iirst, in case his personal estate shall be deficient to pay his 
debts, legacies, &c. to raise such sums as shall be necessary the possession 
to pay what shall not be paid twelve months after his decease; of the party 
and that the rest, residue, and remainder, of his said real es- his imen- 
tate before given in trust, as aforesaid, shall be and remain in ciude°them 
the trustees and their heirs for the benefit and advantage of from acts done 
his eldest son Robert Pigott for his life ; and from and after undera mia- 
his decease in trust for the first and every other son of the 
said Robert Pigott successively in tail male, remainder to the [ * ^ ] 


>{ (1) Cited 3 Desatis. Cha. Hep. 367.1 
1(2) Cbgdell'a Ax. v. Cog{tell*g Han, 3 De- 
saijs, Cba. Hep. 367. See Horter v. Turner, 
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1802. tegtiitor’s right heirs for ever. He gave to his two daughters 

Frances and Honor the sum of 5000/. a-piece, to he paid ai • 

Fioott their respective ages of eighteen, or marriage. 

YVulxb testator made the following codicil, also duly exe¬ 

cuted to pass real estate t 

“ Whereas in the year 1724 I made my last will; and did. 

“ then give to my two daughters Frances and Honor SQOOl, to , 
** each after my decease; and whereas Honor is married to 
“ yohn Harvey^ Esquire, and I have given to her said husband 
6000/. I do declare that to be her fortune, and that she is 
not to have any more than 100/. to buy her mourning. And 
“ whereas 1 left in my will 5000/. to my daughter Frances^ I 
** do give her 1000/. more. 1 do desire this to be observed as 
a codicil to my will. Dated at Chetwind^ yanuary 3d, 1733. 

“ I do also order, that my daughter Frances shall have 200/, 

“ paid her by my eldest son, when she is married, and 100/. 

“ at my decease.” 

[ 100 J jjy indentures of lease and release, dated the 21st and 22d 
of February^ 1736, the remaining third of the manor of Ches~ 
terton was conveyed to the testator and his heirs. The testa¬ 
tor after that purchase made another codicil, also duly exe¬ 
cuted to pass real estate, as follows: 

“ A codicil made and published by me Robert Pigott^ of 
“ Chetio'md^ in the county of Sahp^ Esquire, the 26th day of 
“ yune in the year of our Lord 1742, and to be annexed to my 
“ last will and testament, and made part thereof to all intents 
and purposes. Whereas I the said Robert Pigott have by my 
“ said will, (amongst other things,) given and devised to my 
“ daughter Frances Pigott^ the sum of 50001. and by a codicil 
** which was made .some time since my will, and annexed 
** thereto, 1 have also given and devised to my said daughter 
“ Frances^ the farther sum of 1000/. and I have since the exe- 
** cution of my said will and codicil provided for my said 
“ daughter Frances^ and given or secured to her or for her use 
and benefit considerably more than the legacies devised to 
“ her by my said will and codicil, therefore my will is, that 
** the legacies of 5000/. and 1000/. devised to my said daugh- 
** ter Frances by my said will and codicil, shall not be raised 
“ or paid to her; and 1 do by this my codicil make void all 
“ and every devise whatsoever by my said will and codicil 
** given, devised, and bequeathed, unto my said daughter 
** Frances. And I do hereby order and declare, that my will 
** is, that only the sum of 100/. shall be paid to my said daugh- 
“ ter Frances by my executrix, instead of the sum of 5000/. 
“ and 1000/. devised to her by my said will and codicil.” 

The testator died in February^ 1746. Robert Pigott^ the son, 
died upon the 9th of May, 1770, leaving Robert Pigott^ his eldest 
son, William Pigott.^ his second son, and six other children. 

[ 101 ] By indentures of lease and release, dated the 15th and 16th 
of yune^ 1770, Robert Pigott, grandson, conveyed all those 
the manors or lordships, or reputed manors or lordships 
of Chesterton and Haadon^ with the appurtenances in 
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’county of Huntingdon^ and all manner of tithes to them 
o/ either of them belonging or appertaining, and also all 
other lands, tenements, and hereditaments, in Chesterton 
aforesaid, or elsewhere in the county of Huntingdon^ whereof 
the said Robert Pigott or any person or persons in trust for 
•him had any estate of freehold or inheritance in any manner 
however, to make a tenant to the Praecipe for suffering a Re¬ 
covery to the use of Robert Pigott in fee; which Recovery 
was accordingly suffered in Trinity Term, 10 Geo. 111. 

By indentures, dated the 1st of yanuary^ 1772, reciting, that 
the premises, comprised in the indentures of Februaryy 1736, 
had descended to Robert Pigotty the son, in fee simple upon 
the death of his father, the testator, and that he had devised 
the same, Robert Pigotty the grandson, in order that the ex¬ 
penses of proving the will of his father in Chancery might be 
avoided, ratified and confirmed the will of his father; and re¬ 
leased to the trustees in that will all the said premises so de¬ 
vised. 

By indentures of lease and release, dated the 4th and 5th 
of Marchy 1772, the heir of the surviving trustee under the 
will of Robert Pigotty the grandfather, conveyed the legal es¬ 
tate to Robert Pigotty the grandson, his heirs and assigns. 

By other indentures of lease and release, dated the 13th and 
14th of Marchy 1772, reciting the indenture of release of the 
1st of Januaryy 1772, in consideration of 16,500/. the devisees 
in trust of Robert Pigotty the son, conveyed to Robert Pigotty 
the grandson, and his heirs, all the premises comprised in the 
indentures of Februaryy 1736. 

By indentures, dated the 16th Marchy 1772, for securing 
16,CXX)/. Robert Pigotty the grandson, demised to trustees for 
his sisters Honor Pigott and Ann Pigotty two of the legatees, 
who had joined in the sale under the will of his father, the 
said manor of Chesterton and premises, comprising all the es¬ 
tates, which passed by the indentures of Februaryy 1736, except 
the third of the advowson of Chestertony for 1000 years, sub¬ 
ject to redemption. 

By indentures, dated the 4th of Septembery 1779, Robert Pi¬ 
gotty in consideration of50,500/. conveyed among other estates 
all the premises comprised in the indentures of Februaryy 
1736, in trust for William Wallery his heirs and assigns, sub¬ 
ject to the mortgage. 

Robert Pigotty the grandson, died on the 28th of Juney 1794, 
without issue. 

The bill was filed by William Pigotty the second grandson 
of the testator, claiming, as equitable tenant in tail, the pre¬ 
mises comprised in the indentures of Februaryy 1736; upon 
the ground, that the second codicil amounted to a republica¬ 
tion of the will, and that the recovery did not comprise, and 
was not intended to comprise, those premises; that the deed, 
creating the tenant to the Praecipey did not in description com¬ 
prise or extend to those premises; and, with reference to the 
general terms, that Robert Pigott was not then in possession 
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of the said premises, nor could affect them by a recovery; 
nor had any such intention; and charging, that Robert Pigoit^ 
the father, mistakenly supposing, that the fee simple of the 
said premises had, upon tne death of the testator, become 
* vested in him, the eldest son and heir at law of the testator, 
devised them upon the trusts of his will; and immediately 
upon his death the trustees or the parties beneficially interested 
under the trusts of his will entered into possession or receipt 
of the rents of all the said demised premises; and continued 
in possession until March^ 1772 i when the premises, com¬ 
prised in the indentures of February^ 1736, were sold and con¬ 
veyed to Robert Pigott^ the grandson. 

The bill charged notice to Waller^ the purchaser, of the 
equitable estate tail of Robert Pigott^ the grandson; and the 
answer admitted notice of all the instruments. It was taken 
as a fact, that the codicil was not actually annexed to the will. 

Mr. Romillyy Mr. Fonblan^uCy and Mr. Leachy for the Plain¬ 
tiff'. —The questions are; First, whether the second codicil 
had the effect of republishing the will, so as to pass the estate 
purchased in the interval: Secondly, if it did, whether those 
estates were comprised in the recovery. 

It is very clear, none of the parties conceived, that the codi¬ 
cil had this effect. There are many cases upon this subject: 
but the law is perfectly settled by the last, Barnes v. Crowe :(a) 
in which all the preceding cases are cited, and much discussed; 
and Lord Commissioner Eyre seems to consider it absolutely 
settled, that where a codicil attested by three witnesses refers 
to the will, it passes the whole, including lands purchased in 
the interval; exploding the doctrine of the necessity of actual 
annexation. The case of Lady Strathmore v. Bowes (b) went 
upon the particular circumstances ; and therefore confirms the 
rule. That decision was affirmed in the House of Lords; 
Lord Thuriow however dissenting, and holding it a republica¬ 
tion even under those circumstances. The direction, that the 
codicil shall be part of the will, is equivalent to saying, they 
shall be one instrument, by bringing down the will to the date 
of the codicil, not the converse of that. This codicil adds the 
words to all intents and purposes.** The doctrine is not new. 
It is distinctly stated in Rolfs Abridgment, (a) The Statute of 
Frauds merely prescribes solemnities, as to the form of 
execution; not affecting the construction. The nature of a 
republication is only to express, that the instrument is the will 
at that dme, and a devise of all the estate he has. With re¬ 
spect to the dictum of Lord Mansfieldy in Heylin v. Heyliuy (c) 
noticed by Lawrence in Lady Strathmore v. Bowesy and 
upon which stress has been laid in other cases, there was in- 
dicatton of a purpose to pass estates in a particular place: but 
if it had not been confined to a particular place, but was gene- 
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jsl, (hen iuwo^d have done. These are exceptions founded 
u^on the principle itself. According as the disposition by the 
will is limited or general, the effect of the codicil will be limited 
or general. Barms v. Crowe proves a proposition much larger 
than is necessary for this case ; viz. that the codicil is a repub¬ 
lication, so as to embrace all the property acquired at the date 
of that codicil. The principle is very satisfactory; that it is 
manifest, the devisor at that day considers his will; and de¬ 
sires it should speak upon that day. This codicil contains ex¬ 
press words of annexation; upon which so much stress has 
been laid; though that is now matter of surprise ; the decla¬ 
ration, that it is his codicil, being in effect tW same as a de¬ 
claration, that it is to be annexed to the will: a codicil being 
in its nature a part of the will. In the will a marked anxiety 
appears to dispose of all the estate he had. 

Upon the second point this inconsistency arises from the 
defence. The party is supposed in 1770 to have suffered a re¬ 
covery, and to have become seised in fee, of an estate, for 
which two years afterwards he gives 16,500/. as a purchase. 
iTpon these instruments, notice of which is admitted, it appears, 
that he had not such an estate in this part of the premises as he 
could convey. It is necessary, that the person creating the 
tenant to the Praecipe should be in possession of the estate, 
W'hether legal or equitable : otherwise he cannot give it. This 
person was not in possession. It is also necessary, that he 
should intend to give it. It is not sufficient, that in the deed 
he uses general and comprehensive words, that would embrace 
even lands, of which he did not know that he was seised. 
There must be the intention; which it is clear there was not 
in this instance ; having no conception at the time, that he had 
any title to these estates. The subsequent purchase amounts 
to demonstration, that he did not think he had suffered a re¬ 
covery, and acquired the fee of them. He adopted the con¬ 
struction of his father by contracting for the purchase with the 
persons deriving under his father. There is a well drawn re¬ 
sult of all the cases of recovery by Ceatuy que trust in tail by 
Mr. Cruise; showing, that he must be tenant in tail in posses¬ 
sion : as equitable recoveries are to possess all the forms, as 
far as possible, of legal recoveries. However general the 
words, the question must be always as to the intention. If the 
exemplification of the recovery estopped the party without 
showing the intention, to what an extent would that go! It 
appears at Rrst surprising, that the same form of proceeding 
should be necessary to destroy an equitable as a legal estate 
tail: the latter depending upon the recompense to be reco¬ 
vered over. The principle is however satisfactory. The party 
having the same quantity of interest, ought to have the same 
disposing power, for uniformity of Judicial decision. If the 
equitable estate could be destroyed m any other way, the in- 
\crtat of the issue in tail would be less protected in equity 
than at law. 

. VoL. VII. 


lOi 

1802. 

ElOOTf 

Wasub. 


[ ] 


[ 106 ] 


10 



i06 


Cases in Chancebt.' 

1802. Mr. Richards^ Mr. Sutton^ and Mr. Harvey., for .the Defen-^ 
da»t Waller: Mr. Piggott., for other Defendants .—^The defeh- 
PiooTT dant Waller has the legal estate, purchased for valuable consi- 
Waucb. *1®*’***°*** The bill is filed by a person claiming title in equity 
■*“* to take from such a purchaser the estate he has, and the advan¬ 
tage the law undoubtedly gives him. 

Upon the question of republication, none of the preceding 
cases establish the decision of the Lords Commissioners in 
Barnes v. Crotve. An heir is not to be disinherited by infer¬ 
ence not necessary. He has a right to see that the acts dis¬ 
inheriting him are unequivocal, clear, and decisive. The cases 
prior to Barnes v. Crowe require a clear intention to republish, 
and for the purpose of passing the after-purchased estate. Be¬ 
fore the Statute of Frauds a will might be republished by pa^ 
rol: Bedford v. Parnecot.(a) The other Judges doubted 
FennePs opinion, and determined upon the other ground. In¬ 
stances are there put of the two sorts of republication, express 
and implied. All the Judges but one thought, that even an¬ 
nexation would not do; that the inference as to the intention 
could not be drawn from that circumstance alone. In Lytton 
V. Lady Falkland{h) the codicil, as in this instance, was di- 
f 107 ] rected to be annexed; but it was not in fact annexed; and that 
was considered one reason for holding it no republication. In 
Penphrasev. Lord Lansdown (a) a similar decision was made. 
In Acherley v. Vernon^(b) upon which Barnes \. Crowe was de¬ 
termined, the codicil was clearly incorporated by internal evi¬ 
dence ; the codicil making alterations in the will. They were 
really one and the same paper. In Com. Dig.fc^ there is a 
passage, that a new publication for another purpose is not suf¬ 
ficient ; as if a testator after a new purchase annexes a codicil 
for legacies, this is not sufficient to pass the land without 
words for such purpose ; and though no authority is given, 
the passages in that work, for which no authorities are cited, 
have been always considered great authority. Hutton v. Simp- 
son(d) is disapproved by Lord Camden in The Attorney-Gene¬ 
ral v. Downing.,(e) but without reason. In Cholmondeley v. 
Cholmondeley (f) the codicil had not the effect of passing the 
lands purchased after the date of the will. In Potter v. Pot- 
tcr (g) Sir y. Strange proceeded upon the ground, that the word 
“ republished*’ was used; and also, that the codicil operated 
by additional charge upon the real estate. The reason was, 
that it affected the real estate he had. In Gibson v. LordMont- 
fortf and Gibson v, Rogers fh) Lord Hardwicke discusses the 
point; but there was no decision. In Jackson v. Hurlock (i) 
there were no after-purchased lands; but the will was com- 
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. pletely revoked at the date of the codicil. There is a great 
SiVerence Between a republication for the purpose of passing 
after-purchased lands and for republishing a will revoked. 
The testator spoke of his will as subsisting; * and though it 
was in point of law revoked, yet it was republished by refer¬ 
ring to It, acting upon it, and annexing a codicil to it. A codi- 
. cil is to be taken as part of the will to all intents and pur* 
poses by inference of law. It is so considered by Sir yoseph 
yekyl and Lord Hardwicke s and must be so considered in 
point of law. In The Attorney-General v. Downing the codi¬ 
cil has a strong expression; charging all his lands with two 
annual payments ; yet, there being no evidence of an intention 
to republish the will, it was held by Lord Camden no republi¬ 
cation ; an heir at law not being to be disinherited by impli¬ 
cation not necessary. There is therefore a series of authori¬ 
ties, very clear in the result, that unless an intention perfectly 
unequivocal to republish appears, the mere circumstance of a 
codicil with three witnesses will not have that effect. In Cop¬ 
ping V. Fernyhough (b) Lord Thurloxv^ being pressed with these 
cases, avoids determining the general point; declaring, that he 
purposely avoids it. It rests, therefore, upon Acherley v. Ver¬ 
non and Barnes v. Crowe. The prior cases, though some sup¬ 
pose annexation necessary, and others do not, all suppose 
something necessary to bring the will down to the date 
of the codicil. The case of Barnes v. Crowe turns entirely 
upon Acherley v. Vernon: which does not support it. Upon 
examining the minute of the House of Lords, it appears that 
case went upon the incorporation, (c) 

The codicil in this case was not annexed, though directed 
to be annexed. The testator then did not do what he intend¬ 
ed to republish his will; if he had it in his contemplation to 
do so. When he made the first codicil, he had no purpose to 
republish the will. He had not then any after-purchased lands. 
The direction, that the codicil shall be annexed to his will, 
and made part thereof, is no more than the law would say 
without such direction. The sole purpose was to alter lega¬ 
cies. He might have conceived it right to revoke the bequest 
of the £^OOQ with three witnesses: but suppose no reason can 
be assigned for that, is there a necessary inference to disin- 
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Ca J That codicil, dated the 23d of December, 1727, gave to Mary Tnmiend, 
for her life, 2001. a year, and all the furniture in her room, and also 100/ : the 
one hundred pounds to be paid her within two months after the testator's de. 
cease, lie also gave her daughter 500/. yearly during her life; and proceeded 
thus: 

*' And I do charge all my lands with the payment of these two annual pay- 
ments,’* to Mary Townsend and her daughter. 

CbJ 2 Sre. C. C. 291. 

By the Minutes of the House of Lords, 4th of February, 1725, it ap¬ 
peared, that the Judges were of (minion upon the first question, that fee-farm 
rents would not pass, but profits of lands would; and upon the second, that (he 
codicil was incorporated with the will; which making it one was a republica¬ 
tion thereof. After debate the question was put, whether that part of the de¬ 
cree relating to tlie fee-farm and other rents be reversed. Resolved in the ne¬ 
gative ; and adjudged, that the appeal be dismissed and the decree affirmed. 
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1€02. herit the heir ? The land h%d been conveyed to him »ix years, 
before; and was not in his contemplation. Eithe/ the instru- . 
Pioorr ment ou^ht to be re-executed, or the codicil ought clearly to 
WiuisB. intenti(» according to all the cases previous to Acker- 

ley V. Vernon^ or it ought to be so executed as to carry with it 
from the mode of execution such intention, either by being 
upon the same paper, or by being annexed to the will, so as 
to raise the supposition, that he had that paper in his hand. 
It is an extraordinary proposition, that an instrument exe¬ 
cuted for the mere purpose of altering or revoking the will as 
to a legacy, for instance to a servant, should have the ef¬ 
fect of giving the will a greater effect by passing after-pur¬ 
chased^ lands. There is no inconsistency, as supposed by Lord 
Commissioner Eyre^ be^een Acherley v. Vernon and The At- 
L 110 J torney~General v. Downing; the former going upon the par¬ 
ticular circumstances ; not laying down a general rule, that a 
codicil with three witnesses shall republish the will for this 
purpose; and Barnes v. Croxue might have been well decided 
upon the circumstance, that it was all a continuation of one 
paper j it was impossible to publish one without publishing the 
omer. The words of the codicil in Acherley v. Vernon^ “ 1 de¬ 
vise my real estate to them accordingly,” were sufficient to 
carry the real estate independent of the will. The codicil in 
The Attorney-General v. Downing^ after giving two annuities 
of 500/, and 200/. proceeds thus: “ And I do charge all my 
“ lands, with the payment of these two annual payments” to 
.Airs. Townsend and her daughter. This codicil, so far from 
being necessarily a republication of the will, is a mere act of 
revocation ; containing no mark of bounty ; intending no ad¬ 
dition to, but to take from, the will. What Lord ifenyon says 
in Lady Strathmore v. Bowes puts an end to all the doctrine, 
that the mere execution of the codicil will do; stating the 
question to be, whether the intention was to pass bv the co¬ 
dicil any thing more than would have passed by the will itself. 

Upon the second question, is it contended,* that an actual 
entry by the tenant in tail is necessary to make a tenant to the 
Prxeipe ? In point of law, he was tenant in tail in possession 
for that purpose from the moment the tenant for life died. 
There is no evidence, that he was not in possession. He must 
therefore be taken to be equitable tenant in tail, the possession 
being in point of law with his trustee, and in equity with him, 
unless a disseisin can be shown. At the date of the deed for 
making the tenant to the Prxeipe there was no adverse posses¬ 
sion against him. It is impossible to show an equitable dis- 
[ 111 ] seisin. The rents could not be received. They were not due. 

No one else received them. The tenant was tenant of the 
person entitled. The Court is therefore called upon to pre¬ 
sume, that there was no possession. It cannot be said, the re¬ 
covery is bad, and against a purchaser, because a year and a 
half afterwards a disseisin was permitted. Bull v. Wyat. (a) 

Ca) Cre. Ch. 388. 
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The*arguineiitis, that by a subsequent act, the {purchase a year 
had a halPafterwards, it appears, he was not in possession; 
but during the preceding year and a half the possession must 
be presumed with him ; adverse possession not being shown. 
No sale was then in contemplation. That transaction a year 
^nd a half afterwards cannot destroy the effect of the reco* 

. very ; which bars all latent entails, &c. It is impossible to 
say, the description does not include these very lands. That 
description is correct, if they were to be included, and inac> 
curate, if they were not. Undoubtedly the intention was to 
defeat all the limitations, and convert his estate to a fee simple. 
The transaction of the purchase from the trustees may be ac¬ 
counted for. It might have been suggested, that the codicil 
was not a republicadon. Then dealing with his sisters, pro¬ 
posing to give them 16 , 000 /. in satisfaction of whatever they 
might be entitled to under the will, to prevent family litiga¬ 
tion, he might naturally say, there was a doubt; that he had 
suffered a recovery, in case he should be tenant in tail; but he 
would not put it upon that question between him and his sis¬ 
ters ; but would purchase from the trustees ; and the next day 
he makes a provision for his sisters. It was a family trans¬ 
action. As to the notice, the notice admitted is only know¬ 
ledge of the deeds, not of the fact, upon which the plaintiff re¬ 
lies, that there was no possession in Robert Pigotti unless those 
deeds prove that. Can the defendant be affected with notice 
of that fact merely by the transaction with the trustees two 
years afterwards \ That is the only fact, the knowledge of 
which can affect his conscience. The words of the recovery 
comprising the premises, a purchaser or mortgagee is not to 
be called upon to show an intention to include them. Words 
more general and comprehensive could not be used; sweeping 
words to take in every thing omitted. After the recovery the 
court would have ordered the trustees to convey to him. 

This point involves most important consequences, if it can 
be contended, that a tenant in tail, not in actual possession, 
cannot suffer a recovery. It was not the old law, that a tenant 
in tail in equity must suffer an equitable recovery. Till the 
case of North v. Champernoon (a) he could deal with it as tenant 
in fee j Fletcher v. Toilet^ (b) and Radford v. Wilson^ (c) re¬ 
ferred to in the note, (d) The subject is also noticed in i.e- 
gate v. Sewell, (e) It is not now however to be contended, that 
a recovery is not necessary, if the party is tenant in tail in 
equity. But such a tenant in tail, where there is no preceding 
estate of freehold, is entitled to suffer a recovery, whether he 
has actually entered, or received the rents, or is in the actual 
possession or not. There Is a great difference between seisin 
and possession: Matheeon v. ’Prot. (f) Whoever takes by de¬ 
vise IS in immediately upon the death of the devisor; and no 
entry is necessary, to, a person taking in remainder, after an 
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1802. estate for life, is in immediately on the death of the tenant for 
lifC) without actual entry. The possession of the tenant 
PieoTT that of the party entitled to the rents; who has a sufficient 
possession to sustain a recovery; unless there is a disseisin 
AixxR. intrusion. Nothing short of that can prevent the freehold in 
L j law from remaining in the party entitled to it. In Taylor v. 

Horde, (a) in which case Lord Mansfield goes at large into the 
doctrine of disseisin, and which was brought on again in Cow- 
per's Reports, and the judgment affirmed in the House of 
Lords, the recovery was held bad, though under actual pos¬ 
session recovered in ejectment: the right being in the person 
who had the freehold in law. From that case and passages in 
Pigott {c) it is clear, that possession without the freehold will 
not do, and the freehold without the possession will do. Even 
if the trustees had taken the rents, tnat would not have been 
a disseisin; for a disseisin is a tortious act; and a man cannot 
be disseised with his own consent, except in those cases, in 
which he is at liberty to consider himself disseised for the 
purpose of bringing such action as best suits his purpose. Sir 
William CordelPs case is also strong to show, that though the 
possession is in others, the legal freehold is in the party en¬ 
titled to it: who is seised notwithstanding the actual possession 
in others. The circumstance, that it is an equitable estate, 
increases the difficulty of supposing a disseisin. In equity, 
mistake will not operate to the prejudice of the party. As Lord 
Hardwtcke says in JUird Townshend v. Ash,{e) the law allows 
fictions to support a right, but not to create a wrong. The 
rule is never to consider any interest after a vested remainder 
in tail. For the purpose of sale, partition, &c. the Court looks 
no farther than the first person entitled to an estate of inhe¬ 
ritance. Challoner v. Murhall(f) bears much upon this. In 
Philips V. Brydg es (g) the Court confirmed the act of equitable 
tenant in tail, without regard to the trustee. There can be no 
distinction between a recovery upon an equitable and upon a 
114] legal estate, with respect to the recompense over in value. A 
common recovery is in truth now looked upon as nothing more 
than a mode of conveyance, which the law allows to tenant in 
tail, (a) Is it consistent with that, that equity should now 
overturn that conveyance upon such grounds ? Such an objec¬ 
tion involves consequences the most extensive and dangerous 
to property and title. 

A third consideration is, whether a person in such a situa¬ 
tion has any right to call upon a Court otEquity for assistance ? 
or whether there is any equity in the case ? Challoner v. Mur- 
hall:{h) Fletcher Toilets{c) and this assumes a very dif¬ 
ferent complexion in the case of a purchaser. This Court will 
not assist such a plaintiff to take from a purchaser an estate 

Bur. 60. fbJ Doe v. ffarde, Cnop. 689. 
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sold in the/ace of the remainder-man in equity; who permit¬ 
ted the money to be paid; and who, if he had intimated a doubt 
about the title, would have been barred immediately by a re¬ 
covery. 

Mr. Romilly^ in Reply. to the third question, was it in- 
oumbent upon the remainder-man to tell his brother, he might 
.cut off the intail ? It is too much to say, a Court of Equity 
does not regard an interest standing after an estate tail. The 
Zonl Chancellor'*s Acit(d) and the construction that has been 
made upon it, show the contrary : but at all events the prior 
estate tail must be in existence. 

The only serious questions are the other two. As to the re¬ 
publication, all the authorities, except Lytton v. Lady Falkland^ 
and Hutton v. Simpson^ which two cases have been overruled, 
make out this proposition ; that, where a codicil, attested by 
three witnesses, is expressed in terms, from which it appears, 
that by executing the codicil, the intention was to republish 
the will, it shall pass after-purchased estates, though the tes¬ 
tator had them not in contemplation; and it is not necessary 
to show an intention in that codicil to pass them. The object 
of that codicil may be only to revoke a legacy. The words 
“ to all intents and purposes,” therefore, are not immaterial. 
’^The case of Penphrase v. Lord Lansdown is also overruled by 
Acherley v. Vernon. 7’he questions put to the Judges show 
the true ground of that case ; and that it was not that, which 
is now supposed. It was taken in all the subsequent cases as 
the clear ground, that the codicil was a repuhlication, and as 
such passed the after-purchased estates. Besides some after- 
purchased estates were expressly devised by that codicil; 
whence a fair argument arose, that he did not mean to pass 
the rest of that after-acquired property. Hutton v. Simpson is 
explicitly treated as of no authority, particularly in The Attor¬ 
ney-General V. Downing. The passage in Comyns*s Digest is a 
mere opinion against decisions; but even that passage does 
not support that, for which it is cited; for it supposes the 
qualification, that there are no words to show, he means a re¬ 
publication of his will. In Gibson v. Lord Montfort^ though 
not a decision upon the question. Lord Hardwicke gives a 
clear opinion in favour of the republication; and Potter v. 
Potter is, as far as it goes, to the same effect. According to 
Jackson V. Hurlocky the only consequence of republishing the 
will is to make it speak at that time. What difference in good 
sense can there be between the annexation of a codicil and a 
separate paper; unless indeed the annexation takes place be¬ 
fore execution ? and then there ought to be a declaration by 
the testator, to show, that it was previous. If there is any 
thing in subsequent annexation, it depends merely upon the 
intention; and then the expression of desire, that it shall be 
annexed, is precisely the same. Doe v. Davy (a) is not near 
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so Strong iia favour of a republication ; for by tha^ codicil, thj? 
devisor makes a disposition of real estate. It appears there¬ 
fore, that he had that real estate in contemplation. In this 
case there can be no purpose but to republish the will. What 
other meaning can the words “ to all intents and purposes*’ 
have 1 His intention must be conceived thus: ^ I mean as 
^ completely not to die intestate as to any part of my pro* 

** petty, as 1 meant at the date of my will; in which 1 used 
the most comprehensive words ; and I mean the same thing 
** now; except in the respect, in which I now alter it.” 

As to the recovery, the argument is, that, before a person 
can suffer a recovery, he must have some kind of possession ; 
not that he must have made an actual entry; and in this in¬ 
stance it appears by clear and satisfactory evidence, that 
at the time of the recovery he was not in possession. It is 
said, he had a right to the possession; and that is a seisin 
in law. But he did not know he had a right to the pos¬ 
session : nor is that admitted. He supposed, as his father 
supposed, that he had no such right. He takes a conveyance 
from the trustees of his father’s will. The deed reciting the 
will, and that the estate passed by it, that is an admission, 
that the estate was properly devised, and that the devisees 
had taken possession under the will. In the absence of all 
other evidence, that is strong evidence, that he was not in 
possession. How do the authorities referred to bear upon 
the question ? As to the passage in Pigott^ (b) there can be no 
doubt, that where the tenant for life surrenders to the remain¬ 
der-man in tail, the possession of the former is that of the 
latter. As to Taylor v. Horde^ it is agreed, a person not 
having an estate of freehold cannot suffer a recovery, though 
in possession: but I deny, that the converse of that proposi¬ 
tion follows. It is not likely, according to human nature, that 
he should mean to do an act of kindness, without a suggestion, 
that he thought he had the absolute title; and taking all the 
discredit of making a d:^ put chase. Such an inference is im¬ 
possible. The words of the deed making the tenant to the 
Prseci^e are general, taken from the will: but there was no 
intention of passing this estate by the recovery: nor was the 
party in possession. 

The Master of the Rolls. —^The first question, whether the 
land, of which the plaintiff claims to be equitable remainder¬ 
man in tail, passed under the will of Robert Pigott., the grand¬ 
father, depends upon another question; whether that will was 
republished by the codicil of 1742? It is admitted, the estate 
did not pass by die will, as originally executed. That will 
has never been re-executed. The codicil executed since does 
not profess to pass this estate. If this question were entire, 
it would be difficult to maintain, that the estate was well de¬ 
vised, consistently with the rule, that the will operates upon 
such lands only as the devisor had at the time of the exc- 
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jcuti6n, an4 consistently with the Statute of Frauds; by which 1802. 
no land can be devised but by a will duly executed according 
to the provisions of that Statute. The conclusion in former Pjoorr 
times upon this subject was, that the land remained undevised. 

No doctrine was more settled than this was at one period. In 
'Lytton V. Lady Falkland^ in 1708, upon a codicil not much 
* dilFcring in substance from this. Lord Cowper^ assisted by the 
Master of the Rolls, and two of the Judges, held, that, since 
the Statute of Frauds, there can be no devise of lands by an 
implied republication; for the paper, in which the devise is [ 118 J 
contained, ought to be re-executed in the presence of three 
witnesses. A similar question arose three years afterwards, 
in the 11th year of Queen Anne, in Lord LansdoivrCs Case; 
which contained a strong circumstance of constructive repub¬ 
lication ; the codicil containing several references to the will; 
but it was held by Lord Parker, and the whole Court of King^s 
Bench, that since the Statute there can be no repubiication by 
implication ; but the will must be re-executed. In Hutton v. 

Simpson, or Simpson v. Hornsby, as it is called in Precedents 
in Chancery, the same doctrine is recognised. Then came 
Acherley v. Vernon, in which the doctrine of constructive re- 
publication was introduced for the first time, as far as I can 
find, since the Statute. A direct republication, or re-exe¬ 
cution, is an unequivocal act, making the will operate pre¬ 
cisely as if it was executed upon the day of the republication. 

But a reference to the will proves only, that the devisor re¬ 
cognises the existence of the will; which the act of making a 
codicil necessarily implies: not, that he means to give it any 
new operation, or to do more by speaking of it than he had 
already done by executing it. Why his speaking of it should 
make the will speak, as it is said, is not very easily discerni¬ 
ble, as a question of intention. It has not ceased to exist. 

Therefore, if he speaks of it at all, he must speak of it as ex¬ 
isting upon the last day as well as the first. But can that 
show, that he means it to exist in any other form, or with any 
other effect, than he originally gave it ? 

In Acherley v. Vernon, the House of Lords did not deter¬ 
mine, nor in subsequent cases were they understood to have 
determined, that every codicil duly executed would republish 
a will. Then it is a question of intention, upon the particular 
wording of the codicil. Each case must depend upon its own 
peculiarities. I much question, whether by substituting un- [ 119 ] 
certainty for certainty the intention would be accomplished. 

It can hardly be stated, as a general rule, that by a codicil re¬ 
lating only to a trifling legacy, the devisor should be supposed 
to gpve his will any farther effect as to his real estate. Even 
when he^ says, he ratifies and confirms his will, that means 
only, as it sdready stands, and the disposition already made. 

|f it is said, there is any form of words, upon which in all 
eases a definite construction shall be put, ^ou do not profess 
to inquire into the actual intention in the given case: but you 
sbt up a technical rule, that will as often frustrate, as execute, 

. •Voi. VII. 11 
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the intendon. If we are to have a rule, the old rule appears 
to be the better; for that is consistent with the Statute. That 
decision does set aside the old rule; and to the authority of 
that decision the Court have found themselves bound, as I am, 
to submit. 

From the decision of that case to that of Barnes v. Crowe, 
Courts of Equity have been much at a loss what precise line 
to adopt) holding the codicil sometimes a republication, some¬ 
times not to have produced that effect. In Cholmondeley v. 
Cholmondeley^{a) decided in 1733, it was held, that the codi¬ 
cil, though distinctly referring to the will, did not republish 
it. In Potter v. Potter (b) on the other hand Sir John Strange 
held the codicil a republication; and could not have held 
otherwise consistently with Acherley v. Vernon. In Jackson v. 
Hurlock the codicil was held under the circumstances a repub¬ 
lication. In The Attorney-General v. Doxvning Lord Camden 
held the codicil not a republication; and he takes it to be a 
question of intention ; and that there was no republication, be¬ 
cause no intention to republish appeared in the codicil. It 
does not appear that Lord Hardwicke ever made a decision 
upon this point; but in Gibson v. Lord Montfort he discusses 
it. He seems evidently to have felt a degree of embarrassment 
from the situation in which this question was left, and to have 
entertained a wish to extract from Acherley v. Vernon itself 
some distinct and precise rule ; and though he did not decide, 
he strongly inclined to hold, that upon the principle of that 
case every codicil duly attested ought to be held a republica¬ 
tion. The Lords Commissioners in Barnes v. Crowe appear to 
have determined that to be the rule established by that deci¬ 
sion ; and they adopted and acted upon that rule in that case. 
Their opinion seems to be, that the codicil was incor])urated 
with the will. The general proposition, referred to by Lord 
Commissioner Eyre^ is, that the execution of a codicil should 
in all cases be an implied republication. Lord Commissioner 
Eyre states the particular circumstances in that case, amount¬ 
ing to what he calls internal evidence of annexation: the first 
codicil, which was not duly executed, was begun upon the last 
sheet of the will; and the codicil duly attested was begun up¬ 
on the last sheet of that codicil. But Lord Commissioner Eyre 
inclined to think annexation could have no effect; and he 
abandons that ground for fear of intrenching upon the Statute, 
by raising evidence out of circumstances in their nature parol; 
and takes the general ground as safer and better. Undoubtedly 
therefore that case was determined upon that general ground. 
It would be impossible without contradicting that case, which, 
as it lays down a general rule, I have no disposition to do, to 
determine in this case against the republication. Except diat 
single circumstance, which Lord Commissioner Eyre after¬ 
wards expressly lays out of the question, the annexation, there 
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is no substantial difference between that case and this. * That 1802. 
•aWfords a certain rule; and if I depart from that, it would only 
be to set every thing loose again; not to get back to, what 1 Piuot* 
think better, the old rule ; for then Acherley v. Vernon would 
be in the way, I am therefore disposed, from the convenience r 
. of adhering to settled rules, and deference to former decisions, ^ ** 

to hold this codicil a republication. 

It follows, that, whatever might be the misapprehension of 
the parties as to their rights, it must be taken, that the estate 
in question passed to the trustees under the will of the 
grandfather; that his son had onl^ an equitable life interest 
in them; and his will could not in any degree affect them. 

When he had a son born, an equitable estate tail vested in 
him in remainder; and, when his father died an estate in pos¬ 
session. Then he had such an estate as could be the subject 
of equitable recovery; that is, clearly an equitable estate tail. 

He did suffer a common recovery in words broad and ge¬ 
neral enough to comprehend the lands in controversy; which 
are included by name, as well as by general description; and 
if the moment after he had sold them, it does not seem, that 
the plaintiff could in any way impeach the title of the purcha¬ 
ser ; for he would not, as far as now appears, have been in 
possession of any fact, out of which an objection could arise. 

But from a fact that occurred afterwards, an inference is 
drawn, 1st, that at the time of the recovery the party, who 
suffered it, must have been out of possession; 2dly, that he 
could not intend to comprehend these lands; and therefore the 
recovery neither could, nor was meant, to affect the estate claim¬ 
ed by the plaintiff. The acts relied on for that purpose arc 
these: Robert Pigott^ the father, having devised that land to 
trustees, the son released to those trustees, in order to relieve 
them from the necessity of proving the will in Chancery; and 
he afterwards purchased that very estate from the trustees. [ 122 ] 
These acts are said to show, that he was ignorant of his rights 
under the will; and could not intend to suffer a recovery of 
lands, to which he did not think he had any claim. On the 
contrary, it is said, the trustees would take possession of all 
the estates devised to them. It is highly probable, I admit, 
that he was ignorant of his right. He supposed, the estate de¬ 
scended. He did not know, the codicil was a republication of 
the will. But in contemplation of law, the right was in him as 
completely and absolutely, as if he was perfectly apprised of 
it. The legal consequence would be produced without re¬ 
gard to his ignorance or knowledge. The trustees would be 
seised in trust for him ; not for those whom he might erro¬ 
neously suppose entitled. The possession of the tenant 
would in the eye of the law be his possession, or that of his 
trustees ; not of a stranger, who by mistake might be supposed 
to have the right. That belief would not acquire the posses- 
^sion to a stranger. He could acquire it only by the means to 
be used necessarily by the lawful owner, conusant of his right. 

•What is proved to have been done between ^e ume of the 
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1802. death and the recovery, that would clothe them with an a4** 
verse possession against the true owner ? The possession and 
PwoTT the right are presumed to go together, till the contrary is 
Wajlub shown. I cannot hold the rightful owner out of possession, 
unless you show me some other person, having adversely ob¬ 
tained possession at that period. There is nothing even mak¬ 
ing that probable. The interval from the death was too short 
to admit an inference of the receipt of rent by the trustees; 
supposing, that receipt would make an adverse possession. 
The utmost extent is, that there is some doubt about the pos¬ 
session at that period; but it would be a complete inversion, 
because there is some doubt, to hold the possession to be out 
of him, in whom the right was, and in those, in whom it was 
[ 123 ] not. What afterwards happened is quite immaterial; for the 
question is, whether at the moment of executing the deed to 
make the tenant to the Praecipe, he was disabled from making 
an estate of freehold; if not there was no incapacity to suffer 
a recovery. 

Then with regard to the intention to include these lands, a 
recovery would be very precarious evidence, if any thing more 
was necessary to its validity, than the right to suffer it, and 
the fact of comprehending the estate. That fact is not dis¬ 
puted. It would be extremely dangerous to suffer it to be im¬ 
peached by extrinsic evidence of the intention. But the evi¬ 
dence shows nothing contrary to the intention, that these lands 
should be included. It shows only, that he had no distinct 
and definite knowledge, that they were included ; not know¬ 
ing, that he could by including them make himself absolute 
owner. But he had the general intention to include all lands, 
of which he was tenant in tail; for the words express all the 
lands in Chesterton, or elsewhere, whereof Robert Pigott, or 
any person in trust for him, had any estate of freehold or in¬ 
heritance in any manner however. His intention was to in¬ 
clude all he might include, and he had the precaution to use 
words to effectuate that intention; and therefore to say, that 
notwithstanding that intention and that precaution nothing 
more than what he actually knew he was entitled to was com¬ 
prised, would be to counteract the intention. He meant to 
convey according to his right; and I am desired to hold, that 
he meant to convey only according to his opinion. 

My opinion therefore is, that the recovery barred the estate 
tail. I must therefore hold, that the plaintiff has no right; 
[ 124 ] and must dismiss his bill; and, under the circumstances, I 
do not know how I can do otherwise than dismiss it with 
costs. 

A few days afterwards. The Mooter of the Rolls said, he had 
forgot to observe, that he did not conceive the decision in 
Lady Strathmore v. Bowes to be inconsistent with that of 
Barnes v. Crowe. It does not follow from the doctrine in the 
latter case, that, if it distinctly appears upon the face of the 
codicil, that it was not the'intention to republish the will, the 
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codicil should be held a republication. In Lady Strathmore 1802. 

Vj Bowes the Court held, that it appeared upon the face of the 
codicil, that it was not the intention to pass any other lands Pwott 
than those which were devised by the will. It would have 
been a contradiction therefore to make it pass after-purchased 
lands. 

, The plaintiff appealed from this decree: but the appeal was 
not heard; the decree being affirmed under a compromise as 
to the costs. 


LONGMORE v. BROOM. 


[ ♦ 125 ] 
Feb. 8.11. 

May 20. 

TH03IAS LONGMORE^ by his will, dated the 21st of De- Bequest to 
cemAe/*, 1787", after directing that his debts and funeral ex-»» 
penses should in the first place be discharged, subject thereto, 
gave and bequeathed all his personal estate of what nature or &c. unto and* 
kind soever and wheresoever to his executors; upon trust, amongst the 
that they shall pay, apply, and dispose of, his said personal two 

estate unto * and amongst his two brothers yoseph and Benja- 
min Longjnore^ and his sister Hannah Long-more^ or their chil- their chiUren, 
dren, in such shares and proportion and at such time or times in such shares, 
as they, his trustees, or the major part, or the survivor 
them, his executors or administrators, shall in their discretion as the’ 
think proper. trustees, or 

The testator died in December 1790. The executors not 
having made any disposition of the whole, but having made vo^^lIsc^ccll. 
some payments to the testator’s brothers and sister, the bill tors, &c. shall 
was filed by Benjamin Longmore^ to have the accounts taken, think proper, 
and the residue divided, as the Court should direct. 

By a decree, made on the 26th of February, 1798, the ac- 
counts were directed; and by another decree, made on the the testator 
11th of February, 1802, an inquiry was directed as to the beld entitled 
balances in the hands of the executors from year to year, and V*® 
what children the plaintiff and the defendants Joseph Long- / ’th^ 
more and Hannah Forster, formerly Longmore, had at the death Court not 
of the testator; and if any were dead, who were their personal having a dis> 

representatives. *^*l'^ecuioTs 

The Master by his report stated balances in the hands of charged with 
the executors from the year 1791 to the end of 1797, increas- interest upon 
ing every j^ear, and finally amounting to 458/. 2#. Id. That ha***”®?* 
sum was paid into the bank by order. han^*(l) 

The report stated upon the other subject of inquiry, that 
the plaintiff had the following children living at the death of 
the testator, the defendants Elizabeth langmore, horn in 1775, 

Thomas Longmore, born in 1779, and Samuel Longmore, born 
in 1782; all living at the date of the report. Mary Longmore, 

^orn in 1784, who died in 1798; Martha longmore, born in [ 126 ] 


t 


1 (1) See the note to Piety v. Stace, ante, vol. ir. p. 620.{ 
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1802. IT'S?', who died in 17’92; and Benjamin Longmore^ born in 

1789, who died in 1792. ' I * 

Loksmobs yoseph Longmore had two children, the defendant Elizabeth 
Bidgetoay^ and the defendant Benjamin Longmore ; the latter 
of whom went abroad about nine years ago; and had not since 
been heard of. Hannah Forster had no child living at the 
death of the testator. 

Mr. Lhydy and Mr. W. Agar^ for the Plaintiff. —^The exe¬ 
cutors not having made a disposition, the Court will give the 
fund equally among the objects; and the children are not to 
take with their parents. Royley. Hamilton^ (a) and Daven¬ 
port V. Hanbury^ (b) come nearest to this case. The natural 
construction is, that the children can take only in the event 
of the parents being dead. There is no discretion in the exe¬ 
cutors. 

Mr. Cooper^ for a daughter of the Plaintiff by a former mar¬ 
riage. Mr. Benyon^tfor other children of the Plaintiff; and Mr. 
Fonblanque^for other Defendants. —^The parents are not enti¬ 
tled exclusively: but the children take equally with them. 
The word “ or” has been construed “ and'"’ in a variety of 
cases, (c) where the intention required it. In Royle v. Hamil¬ 
ton there was no power over the property; and the question 
was, not upon a bequest to children, but whether grandchil¬ 
dren could take under the word issue.” The argument for 
the plaintiff adds to this will the condition, if the parent is 
dead ;” which is taking a great liberty with it. The answer 
may be given, sic voluit sed non dixitP In the cases cited 
there was great ambiguity and uncertainty in the words. In 
f 127 ] this instance it is not necessary to convert the word “ or,” to 
** andj' for this is not in immediate bequest to them or their 
children, but a bequest by implication in default of appoint¬ 
ment, if those words cannot be added. The power of the 
executors is unlimited in time. They had their whole lives 
for the execution of it. If the word “ or” is to be construed 

an^,” they might have made an unequal distribution, if fairly* 
and if in the exercise of a sound discretion there was reason 
for discrimination; though certainly they could not make an 
illusory appointment, (a) 

Mr. Richards for the Executors. —^The executors still claim 
the right to apply this fund according to the will; submitting 
to the Court the question, whether they can apply it to the 
children. These executors have a sort of parental discretion 
to apply this fund among the objects, as tney shall think fit; 
which raises the distinction. It is their duty to make such an 
application, as it is to be supposed the testator, if living, would 
make ; who probably had in contemplation a personal benefit 
to his grandchildren also. Some payments, unequal, have 
been made to the fathers of these children, and to the sister; 
and the executors had a right to do so before a suit instituted. 

faJ .Ante, v»il. iv. 437. QJ Jtnle, vol. iii. 257. 

CcJ Jtfubrrltf v. Strode, ante, vol. iii. 450, and the references, 452. 

('aj p, 127. J^emp v. Kemp, ante, vol. v. 849, and the references. ^ 
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Voider this direction to pay and apply an appointment is not 
necessary. 

Mr. Lloydy in Reply. —The true construction of this will is 
to exclude the children. The executors could not have their 
whole lives for the execution of this power; for upon that 
supposition it might have been delayed, till the objects were 
dead. They could not give to after-born children. If they 
had died without having made an appointment, the fund 
would have vested in the two brothers and sister. It could 
not be divided among them and the children: for then the 
division must have been made per capita; but certainly the 
intention was, that each brother and sister should be the head 
of the family, and have the portion as such. The word “ and** 
has been substituted for “ or** in aid of the intention: but in 
this instance it is sought for the purpose of defeating it. The 
word “ or** is inserted in this will technically. Royle v. Ha¬ 
milton^ and the other case, shows the effect of a bequest to a 
person and his issue. It was urged there, as it is here, that 
they were pointed out in the room of the parent. It is not in 
the natural course, that the executors could have given to the 
children in exclusion of the parents. 

The Master of the RoHs^ when the cause was first heard, ex¬ 
pressed the following opinion: 

The inclination of my opinion is, that the children have an. 
interest. This is not a direct bequest to the objects; but a 
bequest to the executors, with an authority to dispose among 
them. The cases are very different. In the former the Court 
must of necessity construe those words; for they bear no 
sense of themselves. You cannot execute that intention. You 
must either alter the word “ or** to “ andf and say, the chil¬ 
dren are to take either with or after their parents, or, letting 
the word “ or** stand, suppose a contingency in contempla¬ 
tion ; to the parent, if the parent is living; to the children, if 
the parent is not living. But in either case you must make 
some addition to the bequest: otherwise it would be void for 
uncertainty. A bequest to A. or B. is void: but a bequest to 
A. or B. at the discretion of C. is good, for he may divide it 
between them. That is the case of this will. I am not called 
upon to make any alteration in or addition to this will; which 
the Court * never does without necessity. A discretion is given 
to the executors. Could 1 have said, they were precluded 
from giving any thing to the children ? I think not; and it 
would be a great deal to say that. The executors then having 
that discretion might say, to whom the fund should be given, 
the parents, or the children. But the Court has not that dis¬ 
cretion ; but has only to say, what class is to take; and then 
the distribution must be equal. In Brown v. Higgs, (a) which 
is now before the Lord Chancellor upon the main point, the 
Cjaurt was of opinion, that if the disposition belonged to the 
Court, they must distribute equally among the children of the 

• C ®J Ante, vol. iv. 708. Vol. v. 495. 
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two persons. The trustee had a discretion; and might ha^w 
excluded some; but this Court', having once ascertained that 
those were the objects of bounty, were obliged to divide it 
among all. So in this instance the Court must give the fund 
equally between the parents and the children: but the exe¬ 
cutors themselves were not so restrained. The fund vests at 
the time of the death; and after-born children would not take. 
Inquiries therefore are necessary, what children were living 
at the death of the testator. 

May 20. Inquiries were accordingly directed; and the cause coming 
on for farther directions upon the Master’s Report, the Master 
of the Rolls made the decree according to the opinion ex¬ 
pressed at the former hearing; giving the fund to the parents, 
and all the children living at the death of the testator, and 
the representatives of such as had since died, per capita ; and 
charging the executors with interest upon the balances in their 
hands since 1793 ; no considerable balance appearing to have 
been in their hands before that period. (1) 
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[ 130 ] ROBSON V. COLLINS. 

JUay 21. 

Decree for THE bill Stated, that in 1782, Joseph Collinsy being tenant 
fomaiice o7an ^ term of years of a house in Hotborn^ entered into 
agreement to *** agreement with John Maire to grant him a lease of the 
grant a lease, premises for thirty-one years from the 24th of June^ 1782, at 
of which only the yearly rent of 40/. s which agreement was reduced into 

signed by Collins zxid Maire; and afterwards it 
pbintiff, W. 1 S was farther agreed between them, that the term should be ex- 
fbiiiid, in the tended to thirty-four years, six months, and sixty-nine days,. 
*h'*^*d*f from the 24th of June^ 1785, at the same rent; which latter 
upon thTcir"*’ agreement was also reduced into writing, and signed by them, 
cuinstanccs; The bill then stated, that in pursuance of the latter agreement 
possession, a lease and counterpart were prepared by the attorney of Col- 
e™and*'a*^**^ under his direction; but they were never executed ; 

proved,^and execution having been deferred from time to time. Maire^ 

the execution who was the tenant previously to the date of the agreement, 
deferred only continued in possession under the agreement until his death, 
eTe” An afterwards Edward Maire, his representative, and after 
extension of J'is death the plaintiff, the representative of both of them, con- 
the term ac- tinned in possession; and paid the rent of 40/. Joseph Collins 
cording to a jigd in 1790, and Maire in 1795. In 1798, Ann Collins, the 
5ie agree- widow and administratrix with the will annexed of Joseph 
meutf also in Collins, gave the plaintiff notice to quit ; upon which the bill 
writing, was was filed : praying a specific performance of the agreement, 
refused on the injunction. 

of consi^^*” The bill charged, that Maire in confidence of the agreement 
ation.(2) laid out 400/. in repairs and improvements; which he wouM 


(1) See 1 Johns. Cba. Rep. 512.} 

(2) See the note to Pym v. Blackbwm, ante, vol. iii. p. 38.} 
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i|f»t have done as mere tenant at will; and thereby greatly im- 
* proved the value. 

* The answer admitted, and set forth, the first agreement, to 
the effect stated in the bill; the tenant to put and keep the 
premises in repair; and stated, that the part in the defendant's 
custody is signed by Matre only. The defendant does not 
^dmit, that any other agreement was entered into. The lease 
was prepared by an attorney, who had done business for Col¬ 
lins y but not by his directions, but by the directions of Matre; 
and Matre being unable to put the premises in repair, and the 
lease being for thirty-four years, six months, and sixty-nine 
days, Collins refused to execute; and he informed the defend¬ 
ant, that it was agreed between him and Matre^ that the lease 
should be put an end to; and that Matre should continue in 
possession during his life at the same rent and upon the same 
terms as he held the same at the time of making the said 
agreement; for CollinSy upon his death-bed and the day before 
he died, requested defendant to let Matre have the said pre¬ 
mises during his life, upon the same terms he had held the 
same, after the said agreement was*given up by him, he doing 
the repairs: Collins observing to defendant, that Maire was an 
old man, and could not live long; and some time after the 
death of CollinSy defendant found the part of the said agree¬ 
ment signed by Maire, amongst some waste paper; and be¬ 
lieves, that no part of the said agreement signed by Collins 
was found in the possession of Maire at his death. No appli¬ 
cation was made by Maire to Collins, after he refused to exe¬ 
cute the lease, or to defendant after the death of Collins, for 
a specific performance of the agreement, or to execute the 
said lease or any other lease of the premises; although Collins 
lived four years after he refused to execute the said lease ; 
and Maire lived four years and upwards after Collins. The 
defendant believes, the agreement is not a bond fide, fair agree¬ 
ment ; on the contrary, Collins being much addicted to liquor, 
she has great reason to believe, that Maire availed himself of 
the opportunity of taking advantage of Collins'^s situation, 
when he was so in liquor; as such premises were at the time 
of entering into the agreement of the annual value of 70 /.; 
and the agreement was not for the usual lease of twenty-one 
years, at a rack rent. She denies, that Maire did in confidence 
lay out 400/. ; but believes, Maire did from time to time lay 
out several sums upon the premises; but denies, that the pre¬ 
mises were put in substantial repair, according to the terms of 
the agreement. 

A witness for the plaintiff deposed, that the defendant in a 
conversation with her said, she nad offered Edward Maire SOI. 
if he would relin(^uish and give up possession of the premises, 
and all right and interest in the same, as personal representa¬ 
tive of John Maire. 

^^jA^other witness stated, that he was nephew and clerk to 
'ColEns*s solicitor, and prepared the draft according to the 
agreeipent; and afterwards altered it, (according to the bill,) 
*^VoL. VII. 13 
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by the direction of his uncle. The engrossments were sent ,ti» 
CollinSy who approved them; but said he would not execute, 
till Moire had completed some repairs he had undertaken to 
do; and afterwards informed the deponent’s uncle, that Moire 
had completed the repairs; and he was fully satisfied there¬ 
with ; and would the next time he came to town bring the en¬ 
grossments for execution: but he died soon afterwards. 

^ Mr. Alexander^ and Mr. Heald^for the Plaintiff'^ g;ave up the 
right under the second agreement alleged. 

Mr. Mansfield., and Mr. Stanley, for the Defendant. 

The Court will not decree a specific performance of an 
agreement with a variation : Jordan v. Sawkins. (a) The se¬ 
cond contract alleged is neither proved nor admitted to have 
been executed: the answer stating, that there was not any 
other agp'eement. But the acts of the parties show, the agree¬ 
ment was waived. No application was made after the first 
refusal to execute. 


■ Lord Chancellor.— Th^ case of Jordan v. Sauokins has no 

. reference to such a case as this; whatever the actual truth of 
it may be. It has never been held, that this Court cannot 
specifically perform an agreement with a variation. If legally 
agreed for, it is part of the agreement: if not legally agreed 
for, it is no variation. All the Court meant to say was, that 
an addition to a written agreement by parol would not vary 
the written agp'eement. But the defendant insisting upon that 
admits, that the written agreement has force ; and only insists, 
that you shall not add that, which is parol, to that, which is 
in writing. It is clear, Lord Jhurlow in that case meant only 
to say, that you shall not come for the performance of a writ¬ 
ten agreement with a variation, which you say was made by 
parol; because therefore it was not effectually made; and 
therefore you must either take the written agreement, or have 
the bill dismissed. But that is not this case; for it does not 
rest merely in parol. It appears, that drafts were prepared, 
were altered according to the agreement, sent to the lessor 
enpossed, approved by him; and the execution was deferred 
only with reference to the repairs. But it does not appear, 
that those repairs were to be done as an extension of the 
agreement. Therefore notwithstanding those circumstances, 
as there was no consideration for the extension of the agree¬ 
ment, the plaintiff is not entitled to the longer term. Then as 
to the answer, admitting the agreement of the 10th oi January, 
1782, which is set forth, upon the terms it is probable, there 
was a counterpart of this instrument. It is an agreement upon 
the part of each; and not only the contents, but the execution 
shows that; the expression being “ interchangeably." That it 
is not found among the papers is only a circumstance of evi¬ 
dence ; and if it had been delivered up, the other part would 
not have been found, where it is. It is not improbable *h?t 


Caj Ante, vd. i. 404. 3 JSrt. C. C, 388. 
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Jtljey might let it rest upon this short agreement without a 
lease, and in this Court the possession must be referred to 
this instrument. The other party is bound to make out that 
the possession was changed by some subsequent fact. The 
evidence shows a change in tlie terms of the possession was 
meditated; but how am I to infer, while the tenant^s obliga- 
’ tion to pay the rent still remains in their hands, that, because 
they would not grant the original term, they are not bound in 
equity i The hypothesis, that Maire should have the possession 
for his life, does not hold: the first and second administrator, 
who did not follow his trade of a druggist, continuing in pos« 
session. 1 do not consider, whether an action can be main¬ 
tained, but am of opinion, that the mere non-execution of the 
lease is not of itself a circumstance affording a presumption, 
that the agreement was waived. As long as it exists the 
equitable title exists, and the enjoyment must be under it 
accordingly. 

The Plaintiff is therefore entitled to a lease for the remain¬ 
der of the term of thirty-one years; and the Master must be 
directed to settle a lease. 


Ex parte ELLIS. 

A COMMISSION of bankrupt issued on the 1st of Mat/^ 
against Benedict Paul Wagner. On Saturday^ the 15th of May^ 
the commission was opened ; and Wagner was declared a 
bankrupt; but the commission was opened too late to admit 
of advertisement in the Gazette of that evening. On Monday^ 
another solicitor applied for a writ of supersedeas under Lord 
Eosslyn^s order \(a) and on Tuesdayy the bankruptcy, and also 
notice that the commission had been superseded, appeared in 
the Gazette. 

The petition prayed, that the writ of supersedeas may be 
ordered to be quashed; and that a writ of procedendo may 
issue. The affidavit of the solicitor, who took out the com¬ 
mission, stated, that several of the creditors having expressed 

wish, that the bankrupt’s affairs might be settled by an as¬ 
signment the deponent endeavoured to accomplish it: but on 
the day on which the commission was opened he was informed 
by the agent for a considerable creditor abroad, that he could 
not accept an assignment; upon which the deponent proceeded 
to open the commission. He immediately sent the adjudica¬ 
tion to the solicitor, who afterwards applied for the superse¬ 
deas ; and he has since informed the deponent, that after he 
knew the commission had been opened, and Wagner declared 
a bankrupt, he applied to George PatoUy and told him, that, as 
the bankrupt had not appeared in the Gazette, Paton might ap- 
.^My-for another commission; that he accordingly did so; and 

* . .("aj 26th June, 1793. 2 Cwke^t Bsnk. Law, 372. 
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1802. on Monday the solicitor made the usual affidavit of his having 
searched the Gazettes; * and that he did not find, that Wagner 
ExfHirie had been declared a bankrupt. 

En-is. Cooke^ and Mr. Pemberton^ in support o^ the Petition^ 

£ * 136 ] relied on the circumstances stated in the affidavit. 

Mr. Hart^ contra^ insisted on the general order; and that 
it was not satisfied by the adjudication, till published in the 
Gazette. 

Lord Chancellor. —I consider this as a mere matter of 
practice. I do not like the practice of lying by, to see, whether 
a general assignment can be obtained. It may be very impro¬ 
per in many instances. But there is a positive order giving 
fourteen days to proceed on the commission. In this instance 
the commissioners in fact adjudged this man a bankrupt. The 
creditor has a right to go on, unless some order of the Court 
stands in his way ; and the question is, whether there is any 
order standing in his way. If there were doubts as to the pe¬ 
titioning creditors debt, or an apprehension, that this was a 
friendly commission, or, of a hurried choice of assignees, those 
might be proper considerations. But it is not a correct use of 
those considerations to take out another commission, as if the 
former had not been proceeded on, if it appears, that it 
had been proceeded on. The party might quarrel with the 
commission; and petition against it: but upon none of 
those grounds can a solicitor take out another commission, 
alleging, that the former was not proceeded on ; if it vras pro¬ 
ceeded on within Lord Rosslyn^s order. I cannot go the length 
of saying, the order is not satisfied till publication in the Ga¬ 
zette. Suppose the adjudication was on Wednesday; it can¬ 
not be published till Saturday. When this solicitor applied 
at the office on Monday^ if he had stated, that he had been 
[ 137 ] informed, the party was declared a bankrupt on Saturday^ 
though too late for the Gazette, till that fact was known, he 
would not have had a commission. 

The second commission therefore cannot stand; and the 
writ of supersedeas must be quashed; and the writ of proce¬ 
dendo must issue, (a) 

('a J Ex parte Ldcetter, ante, vol. vi. 429. Ex pat'te Lapton, Ex parte Hard- 
vicke, ante, rol. vi. 434. 
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HOWE V. EARL OF DARTMOUTH, (l) 

HOWE t;. COUNTESS OF AYLESBURY. 

. WILLIAM^ Earl of Strafford^ by his will, dated the 25th of 
October^ 1774, gave to his wife Anne^ Countess of Strafford^ 
all his personal estate whatsoever, (except the furniture of 
Wentworth Castle,) for her life, subject to the following out¬ 
payments and legacies. He also left to her all his houses, 
gardens, parks, and woods, and all his landed estates for her 
life ; and afterwards all his personal and landed estates to his 
eldest sister Lady Anne Conolly, for her life ; and then to the 
eldest son of George Byng, Esquire; and afterwards to his 
second, third, or any later sons he may have by the testator^s 
niece Mrs. Byng; and then to the eldest son and other sons 
successively of the Earl of Buckingham by his niece Caroline: 
but all of them to be subject to the following out-payments 
and legacies. He left his wife the sum of 15,000/. to dispose 
of for ever as she pleases, and the value of 500/. in furniture 
in Wentworth Castle, of whatever sort she chooses ; else the 
whole furniture to be her’s, if she meets with any difficulty in 
* this disposition. He gave several legacies and annuities; and 
declared, he would have all his debts paid ; and gave all his 
servants a year’s wages. 

The testator died on the 10th of March, 1791. Anne, Coun¬ 
tess of Strafford, died in his life, on the 9th of February, 1785. 
Lady Anne Conolly filed a bill for an account of the personal 
estate, &c. By a decree, made at the Rolls on the 17th of May, 
1793, the usual accounts were directed ; and it was declared, 
that the plaintiff would be entitled to the interest of the clear 
residue of the testator’s personal estate during her life ; and 
an inquiry was directed, who were the next of kin of the tes¬ 
tator at the time of his death. 

The Master’s Report, dated the 7th of March, 1796, stated 
the account of the personal estate ; part of which consisted 
of the following stocks and annuities, standing in the testa¬ 
tor’s name at his death: 

4320/. Bank Stock. 

9572/. per Annum Long Annuities. 

750/. per Annum Short Annuities. 

Under orders made in the cause the sums of 15,000/. and 
4000/. had been paid in by the executors; and laid out in 3 per 
cent. Consolidated Bank Annuities. 

By a decretal order, made on the 7th of May, 1796, the ba¬ 
lance of the personal estate in the hands of the executors, and 
of the interest, &c. was ordered to be paid into the bank j and 
that the executors should transfer the 4320/. Bank Stock, the 
9^2/. per annum Long Annuities, and 750/. per annum Short 
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{ (1) Cited 4 Mass. Kep. 154.{ 
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1802. Annuities, to the Accountant-General, in trust in the cause ; 

and that the said funds, when so transferred, should be sold 
Howe * with his privity; and that the money to arise by such sale 
Eari of purchase of 3 jOer cent. Annuities, in 

DabVmouth. ‘u cause, subject to further order; and that the Master 
How* should appropriate a sufficient part of the said Bank Annuities, 
V. when purchased, to answer the growing payments of the sevc- 
aJ«8b”ht annuities; and that as any of the annuitants should die, the 
f ♦ 139 1 appropriated respectively, should fall into the general re- 

■' sidue; with liberty to apply; and it was ordered, that the interest 
of the residue of the said Bank Annuities after such appropria¬ 
tion, and also the interest and dividends of the said 4320/. Bank 
Stock, should be paid to the plaintiff Lady Anne Conolly for 
her life ; and on her death any person or persons entitled 
thereto were to be at liberty to apply; and after providing for 
the costs out of the balance of the personal estate, and for the 
arrears of the annuities out of the sum of 2067'/. 6a-. Id. the 
balance of the interest and dividends received b}’ the execu¬ 
tors, and ordered to be paid into the bank, it was ordered, th-at 
the remainder should be paid to Lady Anne Conolly; and also, 
that 1846/. 9s. 7d, cash in the bank, which had arisen from in¬ 
terest of the funds, in which part of the testator’s personal es¬ 
tate had been invested, should be also paid to her; and that 
the dividends of 24,619/. 4 j. lOd. 3 per cent Bank Annuities, 
in which the sums received by the executors from the personal 
estate had been invested, should from time to time be paid to 
her during her life ; and on her death any persons claiming to 
be entitled were to be at liberty to apply; and it was ordered 
that the executors should get in the outstanding personal es¬ 
tate; and that so much thereof as should consist of interest, 
should be paid to Lady Anne Conolly: and so much as consisted 
of principal should be paid into the bank, subject to further 
order. 

[ 140 ] The Master’s further report, dated the 10th of December^ 
1796, stated, that the Bank Stock and the Long and Short An¬ 
nuities had been sold; and the produce laid out in 3 per cent. 
Annuities. 

Upon the death of the plaintiff Lady Anne Conolly the suit 
was revived by her executors; and the cause coming on before 
Lord Alvanley, then Master of the Rolls, for further directions 
on the subsequent report, it was insisted on the part of Mr. 

Lady Anne Conolly had received for interest and 
dividends, accrued on the Bank Stock, and the Long and Short 
Annuities, and the produce thereof laid out in Bank 3 per 
cent. Annuities, large sums more than she was entitled to, if 
those funds had been sold, as they ought to have been, im¬ 
mediately after the testator’s decease, and the produce in¬ 
vested in a permanent fund, viz. the 3 per cent, consolidated 
Bpk Annuities. The Master of the Rolls directed inquiries 
W'ith reference to that question between the executors of Lad/ 
Anne Conolly and Mr. Byng and the other parties interested in 
the residue of the personal estate; with liber^ to present.a 
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petition to ueltear the order of 1796, as to the payments there¬ 
by directed to be made to Lady Anne ConoUy. 

The rehearing was argued before Lord Rosslyn: but no 
judgment was given. 

Mr. Mansfield^ Mr. Lloyd^ Mr. W. Agar^ Mr. Win^eldy Mr. 
Serjeant Palmer^ Mr. Bell^ and Mr. Richards^ for di^erent par~ 
'ties., in support of the Petition of rehearing. 

The tenant for life of such funds as Bank Annuities, car¬ 
rying a higher interest, and Long and Short Annuities, * wear¬ 
ing out rapidly, are not entitled to the enjoyment of them in 
specie : but there is a standing rule of the Court for the bene¬ 
fit of all parties interested, that those funds shall be laid out 
in the more equal fund, the 3 per cents. No party ought to 
suffer by the circumstance, that what ought to have been done, 
and what the Court would have directed to be done, immedi¬ 
ately on the testator’s death, was not done. The state of this 
question is, that the late Lord Chancellor went out of ofHce 
without having delivered any opinion upon the point; and 
Lord Ahanley thought, he could not decide against the order 
of the Lord Chancellor; supposing his Lordship to have been 
of opinion, that there was something particular in this will, 
upon the distinction between the gpft of a general residue for 
life, with remainder over, and a specific bequest of this sort 
of property ; in which case it could not be sold, and the divi¬ 
dends follow of course from the death of the testator; even 
the rule, that takes place in general legacies, postponing thot 
payment of interest to the end of a year from the death, not 
attaching upon it. But there is nothing specific in this will. 
This is a mere gift of the residue of the personal estate for 
life, subject to the payment of debts, legacies, and annuities. 
Under every such will the Court has always sold this sort of 
property; if there was any wearing out fund, not specifically 
given, or any fund, as to which the tenant for life had an ad¬ 
vantage over those in remainder, (a) This is to be found in 
every decree; and is so familiar, that no report of such a case 
is to be met with in print. Crunch v. Crunchj (b) Powell v. 

J Gibson Son, .Ante. \p. 89. J 

fb) James Cranch by bis will, dated the 22d of June, 1791, after several les^a- 
(-ics to bis cliiMreii, gave tbe residue of his money, lands, tenements, goods, 
chattels, or estates, to his wife for life, and after her death to be equally divided 
among his children, who should be living; and appointed his wife executrix. 

Decree for an account, such part as was already invested in government se¬ 
curities was to be transferred to the JlccomUanUGenexal; and the executrix ad¬ 
mitting, that 39432 13s. 9</. 5 per cent. Bank Annuities, was stamUng in her 
name, it was ordered, that the same should be transferred, &c.: and the divi¬ 
dends piud to her fur life; with liberty for the plaintiffs to apply at her decease. 

The !V1 aster’s Keport, dated the 11th of July, 1797, stated, that the personal 
estate consisted of leasehold premises. 

By an order, dated the 24th of July, 1797, it was among other things order¬ 
ed, that llie 5 per cent. Bank Annuities should be sold, and the money laid out 
in 3 per cent. Annuities; the interest to be paid to her for life; with liberty to 
tbe parties interested in tbe residue after her death to apply. An inquiry was di- 
rw^d^whether it was for the benefit of the person entitled to the mear residue 
of the personal estate to have the leasehold premises sold; and if it w'ould be', 

5 their benefit, it was ordered, that they should be sold; and that the money 
jild be laid out in the 3 per cents. the dividends to be paid to her for life, 
n liberty to apply after her death. 
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1802. Cleavery (a) and other cases, have been selected; proving tl|<e 

invariable rule to sell Bank Stock, Long and Short Annuities, 
Howb Leases, &c. when the Court is informed by the record of the 
Ea*l of *^*^^*’® of property. The consequence is, * the residuary 

Daktmocth. *®S®tee is not entitled to any thing, till the debts and legacies 

Huwx are paid, and the residue ascertained. An objection has fre> 

V- quently been made by an annuitant, when the executor has 

Countess of desired to pay the fund into court, that it would atop the in¬ 
terest. But an executor makes those payments at his peril. 
The Court has sometimes ordered the interest to be paid to 
the tenant for life: but that must be considered to have been 
without prejudice. In the instance of a Short Annuity the 
tenant for life would wear out the thing. Some certain rule 
must be established. The rights of the parties must be the 
same, as if the testator had converted the property immedi¬ 
ately before his death. That or some other definite time must 
be fixed by the Court.' It cannot depend upon the account, 
the acting of the executor, &c. The possibility of collusion 
between the tenant for life and the executor must be attended 
to. Suppose the executor was himself tenant for life. 

Mr. Romilltjy and Mr. Troxvery for the Executors of Lady 
Anne Conollyy in support of the Decree. 

The first question is, whether Lady Anne Conolly was en¬ 
titled to the annual produce of the personal estate at the death 
of the testator: If not, the next consideration is, whether, 
executors having paid it to her, and particularly the divi¬ 
dends of the bank stock, those payments ought to be called 
back. 

The personal estate is given to her for life specifically. As 
this disposition is expressed, it is the same as if the testator 
had enumerated the particular articles, of which the personal 
estate consisted. He has not given his personal estate to his 
executors, in tru^ to sell, Sic. and that what remains shall be 


[ 144 ] 


^a) John Po-well by his will, dated the 8th of Angxut, 1775, devised all his 
manors and real estate to Cleaver and others for 99 years, remainder to Arthur 
Roberta, and his first and other sons in tail; remainder to WiUiam Roberta ahA his 
first and other sons in tail male; remainders over; and he directed his trustees, 
whom he also appointed his executors, to lay out the residue of his personal 
estate in the purchase of lands, to be settled to the same uses. 

The bill was filed by the first tenant for life; and the usual decree was made. 
By an order, dated the 2ist of January, 1788, 5521. 3«. 9d. Long Annuities, and 
30001. India stock, standing in the testator’s name at his decease, were direct- 
ed to be sold, and the produce laid out in 3 per cmt. Annuities: and as to 33,6101. 
Bank 4 per cent. Annuities, and 28 8971. Bank 5 per cent Annuities, an inquiry 
was directed, whether tiiefund of the testator’s estate would be in a better con¬ 
ation by selling the same, and investing the produce in 3 per cent. Annuities; 
and the Master certifying, that it would, an oraer was made on the 21st of May, 
1788, for the sale of those funds and investing tlm produce in the 3 per eente. 

EUzabeth Hoadley by her will bequeathed the residue of her personal estate to 
JDr. Aahe for life, and after his decease to be divided among ills children, to the 
sons at the age bf twenty-one, to the daughters at that age or marriage. 

An order was made, that 11,8001. Bank 5 per cent. Annuities should be sold, 
and the produce laid out in the 3 per centa. 

Similar orders were made as to 5 per cent. Annuities, in Chanceyv. Reesf^ep. 
pin v lAyoemett, and Uagley v. Leake ; and in Grijitha v. Grieve, as to 4 per cent. 
Annuities; and in Sarthetonun v. Seholey as to Short Aimuitics. , . 
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^iveo to those persons: but he has given the personal estate 
to them specifically: as he has given the land. The Lord 
Chancellor considered, that there was nothing in the will, 
which made it necessary for the executor to convert this pro¬ 
perty into any other fund. For many purposes a bequest of 
all the personal estate is considered specific; for instance, 
^upon the question of exoneration, where there is a charge of 
debts. There is no doubt of the general rule: but this ques¬ 
tion does not depend upon it. In the case put by your Lord- 
ship, of a man having an annuity for the life of A. and be¬ 
queathing his personal estate to A. for life, remainder to his 
son, there was a clear intention, that it should be sold. But 
suppose, he had expressly described the annuity: however ab¬ 
surd, it must be considered specific. If the only property 
was 40/. a-year, barely sufficient for a maintenance, and clearly 
intended for that purpose, upon this principle the rule must 
extend to that case. The rule is founded in convenience : but 
there is no fixed principle, that executors are bound of neces¬ 
sity to make the conversion at the testator's death or any given 
time afterwards. The executor ought not to change a perma¬ 
nent fund producing a larger interest to another producing a 
smaller, if such conversion is not required for the payment of 
debts. The habit is to do it, when the executor is called into 
this Court: not where he is not called upon, and no question 
is raised. If he is liable to question for not doing so, it must 
be upon the principle of Devastavit. The consequence will 
be, that there will be no possibility of executing a will without 
the direction of the Court, if, though not called upon by the 
remainder-man, he must do it at his own peril immediately. 
No given period has been ascertained, after which the re¬ 
mainder-man shall have a right to call upon him. The Court 
makes the conversion, but does not consider the executor as 
having done wrong in not having converted. No instance can 
be found, where it has come into Court several years after 
the death, and the executor has been charged. The period 
of the conversion in this instance at all events ought to be, 
not the time of the testator's death, but the year 1796, when 
the order was made; for it was competent to them to call upon 
the executor at a prior time. 

The second question is of considerable novelty; as to what 
is to be done with the dividends received, particularly upon 
the bank stock. With reference to the bank stock, as dis¬ 
tinguished from the annuities, no case has established, that 
the executor had done wrong by paying to the tenant for life 
the interest of some permanent funa, though producing more 
than if the property was vested in the 3 per cents.; and, to 
make this party account for what she has received, that pro¬ 
position must be made out. This must have often occurred. 
A considerable part of the property might have been out upon 
securities at 5 per cent. If the tenant for life, to whom the 
int'urest was paid by the executor, died insolvent, would that 
be a Devastavit ? No such decree was ever made. Upon that 
Voi. VIL 13 
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liypotheais it would be necessary for the executor iinmediat^ 
to call in all the securities, bank stock, India stock, mort¬ 
gages, &c. and to invest the whole in the 3 per cents. 

* The Lard Chancellor desired the counsel in reply not to 
trouble himself upon the point, whether the bequest was spe¬ 
cific, and to advert to the bank stock. 

Mr. Mansjieldy in Reply. —In this respect there is no differ-i 
ence between the bank stock and the annuities. The price is 
perfectly accidental; and is never considered. The Court 
says, 1st, Bank stock is the stock of a trading company, not a 
government fund, secured by the legislature. The former 
also produces a high dividend, and is therefore more liable to 
fluctuation and uncertainty. For these reasons this Court 
never suffers those funds to remain; which is considered 
hazardous, and to a certain extent wasteful. The tenant for 
life cannot have any more right to advantage in the shape of 
that large dividend than of Long and Short Annuities. The 
Court goes further; ordering the conversion of 4 per cents, a 
government fund; probably on the principle, that they are 
liable to be redeemed, and not so permanent a fund. With 
respect to refunding, these are trustees. Their conduct can¬ 
not affect the rights; and it happens, that there are dividends 
now due to Lady Anne Conolly in Court, which if the decision 
is against her, the executors have no objection to apply to the 
refunding, if it is to take place. If an executor had ignorantly 
and honestly made the payment, the Court would be unwil¬ 
ling to call upon him: but is there a doubt that the person re¬ 
ceiving the payments would be called on? In a few years 
more these Short Annuities will expire. Suppose the whole 
property was in these circumstances. It does not very fre¬ 
quently happen, that any payment is made upon the residue 
before the interference of the Court; which prevents this ac¬ 
cident. Several orders may however be found. In Holder v. 
Holdery fa) an account was directed of all the excess, that had 
been received of Short Annuities, beyond 4 per cent. 


Lord Chancellor. —^No question arises upon this will, ex¬ 
cept, whether this is a specific bequest of such personal estate 
as was the testator’s at the time of his death. Lord Rosslyn is 
represented to have had considerable doubt, whether it was 
not specific; and if it is, I agree, not only Lady Anne Conolly 
up to the date of the decree, but afterwards, and Mr, Byng 
and the other persons in remainder, must take the specific 
produce of what is specifically given. But if it is so to be con¬ 
sidered, the decree is not correct; considering the bequest 
specific to the date of that decree, and no longer. It is wrong 
therefore in any way. 

Upon the question, whether this is specific, it must be either 
upon the words describing the personal estate, or upon the 
construction of those words, coupled with the devise of all his 


faj In Chancery, Ma^y 1789. 
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IjMided estates. With respect to the latter, every devise of land, 1802 . 
whether in 'particular or general terms, must of necessitt’ be V'vx./ 

specific from this circumstance ; that a man can devise only Uowa 

what he has at the time of devising. Upon that ground in a . 

case at the Cockpit it was held, that a residuary devisee of d^etmootb. 
land is as much a specific devisee as a particular devisee is. Hows 

.But it is quite different as to personal estate. The question v. 

must be, did he mean to dispose of what he had at the date of Countess of 
the will, or of that, which he should have at his death ? If he 
meant the former, then every part of that identical personal vUe'o^and* 
estate, which is disposed of between the date of the will and must ofiieces> 
the death, is a legacy adeemed; pro tanto it is gone. If the "ity he spe- 
question is, whether those subjects, to be acquired between 
the date of his will and his death, should pass, I cannot say, |,rgenei^ 
he did mean that. (2) If not, it can only be specific * thus ; that terms: otiicr* 
the persons to take the personal estate he should have at his *'*** “ 
death in different interests should enjoy it as he left it. Not 
one word of this will goes to that. It is given as all his per- r #143 1 
sonal estate, and the mode, in which he says it is to be enjoyed 
is to one for life, and to the others afterwards. Then the Court 
says, it is to be construed as to the perishable part, so that 
one shall take for life and the others afterwards; and unless 
the testator directs the mode so that it is to continue, as it 
was, the Court understands, that it shall be put in such a state, 
that the others may enjoy it after the decease of the first; and 
the thing is quite equal; for it might consist of a vast number 
of particulars: for instance, a personal annuity, not to com¬ 
mence in enjoyment till the expiration of twenty years from, 
the death of the testator, payable upon a contingency, perhaps. 

If in this case it is equitable, that Long or Short Annuities 
should be sold, to give every one an equal chance, the Court 
acts equally in the other case; for those future interests are 
for the sake of the tenant for life to be converted into a pre¬ 
sent interest; being sold immediately, in order to yield an im¬ 
mediate interest to the tenant for life. As in the one case that 
in which the tenant for life has too great an interest, is melted 
for the benefit of the rest, in the other that, of which, if it re¬ 
mained in specie, he might never receive any thing, is brought 
in; and he has immediately the interest of its present worth. 

As to the Annuities charged upon this estate, the tenant for 
life, if entitled to the whole, would be properly paying out of 
the aggregate property the Annuities. But it would be great 
injustice to those in remainder, if these capital sums were paid 
out of that part of the bulk of the property, which does not 
consist of perishable interests; and were not to be thrown in 
proportion upon the perishable part. The ordinary rule of ap- [ 149 ] 
portioning requires, that in some degree a provision should 
be made out of those, the Short Annuities, if they remain, and 
not out of the 3 per cents, only. 

I (1) Wyman v. Brigdm, 4 Mass. Rep. 134.| 

{ (2) See 3 Johns. Cba. Hep. 310.} 
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The Court 
will protect 
an executor 
in doinr what 
it would order. 


The cases alluded to, where personal estate has been taki^ 
to be specifically given, do not apply. First, where a residuary 
legatee takes it as a specific gift, not subject to debts, the infer¬ 
ence, that he is to take that personal estate, is not made in general 
cases upon the bequest of all the testator's personal estate, but 
upon the effect of that, connected with what arises out of other 
parts of the will, with regard to the intention to fix upon other 
funds charges, that would primarily fall upon that fund; and that 
must be made out, not by conjectures, but by declaration plain 
or manifest intention, (a) That is the principle, upon which 
it is agreed these cases are to be construed ; and the intention 
has never been considered manifest merely from a disposition 
of the personal estate in the same clause with land; which 
must be taken to be specifically given. But those cases do not 
go the length, that, ii the enjoyment is portioned out in life 
interests, with remainders over, it is specific. 1 am clearly of 
opinion therefore, that this is not a case, in which the per¬ 
sonal estate is in this sense specifically given, with a direction, 
that it shall remain specifically such as it was at the testator's 
death; and the purposes, for which it is given, are those, for 
which it is admitted there is a general rule, that these perish¬ 
able funds are to be converted in such a way as to produce 
capital bearing interest. 

1 was astonished when that was doubted, from general re¬ 
collection. 1 had considered the practice to be, that the first 
moment the observation of the Court was drawn to the fact, 
the Court would not permit property to be laid out, or to remain 
upon such funds, under a direction to lay it out in Government 
securities; but would immediately order it to be converted 
into that which the Court deems, for the execution of trusts, a 
Government security. I pass over what has been said as to 
real securities ; for there is a great difference between real se¬ 
curities, or Bank stock, for instance, and Government securi¬ 
ties. Bank stock is as safe, I trust and believe, as any Govern¬ 
ment security; but it is not Government security; and there¬ 
fore this Court does not lay out, or leave, the property in 
Bank stock; and what the Court will decree it expects from 
trustees and executors. 1 will not state, what the Court would 
do, where executors had not made these conversions. That 
depends upon many circumstances. But I abide by Lord Ken- 
yon^s rule in the case of Mr. Champion^ an executor, before 
which time it was doubted, whether an executor could lay out 
the property in the 3 per cents. (1) Lord Kenyon^ who was a 
repository of valuable knowledge, produced a dictum of Lord 
Northington.^ that the Court would protect an executor in do¬ 
ing what it would order him to do. The Court in this case 
would order him to do that. It is not so in the case of a mort- 

fa) See Gray ▼. Minnethorpe, amet vol. iU. 103. Bartley v. Burle, ante, vol. 
V. 540, and other cases there referred to. 


{ (1) See M*Calt v. Peaeh^e Adm. pi. 3,4,5, 6. 3 Munf. 288, and Martm et ux. v. Smith, t 
Dcmus. Cba. Rep. 128.} 
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Jige.* The .Court would not permit a real security to be cal- 1802. 

* fed in without an inquiry, whether it would be for the benefit Ch'vniI 
of every person; and it is accident, that some part of the as- Hows 

sets will produce more interest than a genuine trust security. » ’’i 

In some instances there is little doubt, it may be not only for dab™ootb 
the benefit of the tenant for life but for the substantial interest Hows 


•of the remainder-man that the property should not be shifted 
from a good real security. 

The question then is, whether the Court will change the 
fund, not as between the remainder-man and the executor, 
but in a question between the tenant for life and the remain¬ 
der-man ; and the question with the executor cannot well arise, 
so as to be acted upon, till a failure by the tenant for life, or 
those, who represent him; for the justice of the case, if the 
tenant for life has received so much, would be, that he should 
bring it back in case of the executor; who paid him. If the 
rule is, that the fund shall not remain, it is impossible to say, 
the date of the decree shall decide. I do not like to put it 
upon the possibility of collusion: but that is not to be totally 
neglected ; for it may happen, that the executor himself may 
be the tenant for life; and then he has an interest in delay. 
Of necessity there must be great delay, before there can be a 
final decree in a cause of great property; and it may be very 
much protracted, where there is an interest. However I do 
not put it upon that. But, if the principle is, that the Court, 
when its observation is thrown upon it, will order the conver¬ 
sion, it ought to be considered to all practicable purposes as 
converted, when it could be first converted. That is the ge¬ 
nuine inference from the other principle. If the Court has 
ever attended to the diflicultles, often thrown before it, with 


V. 

Counteu of 
Atlesbuut. 

[ ] 


regard to perishable property of other kinds, as leasehold es¬ 
tate, &c. (a) h never has as to stock. You can learn the price. The Court in 
at which it might be converted on any day ; and the moment outmo- 
the Court was ordered by the Legislature to lay out its funds fuYdsdoes*not 
in stock, it necessarily held, that for this purpose stock must attend to the 
always be considered of the same value. It is for the benefit Jifterence in 
of the creditor, that it should be thrown into a lasting fund; 
and it is equal to all the parties interested. As to bank stock, ^ 


the Court has ordered 4 per cents, and 5 per cents, to be sold 
and converted into 3 per cents, upon this ground ; that, how¬ 
ever likely, or not, that they may be redeemed, the Court looks [ 152 ] 
at them as a fund, that is not permanent, though it may remain 
for ever; and considers, that from that quality there is an 


advantage to the present holder; who gets more interest, be¬ 
cause they are liable to be redeemed. I do not know, whether 
the reasoning is as just in practice as it is in theory. Property 
cannot be laid out by this Court in bank stock in the execution 
of a trust to lay it out in government securities ; for it is not 
a government security. Converting that therefore the execu- 
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tors would have done what this Court would have ordered^ 
and that falls under the same consideration; and the advah> 
tage, if any, ought not to accrue to the tenant for life. The 
account therefore must go as to that, as well as the Long and 
Short Annuities, from the time, at which it would have been 
converted, if the observation of the Court had been drawn to 
the fact, that the executors were possessed of those funds. 

This petition of rehearing is therefore well founded. 


Rolls, 1801. HILL V. SIMPSOX. 

June 15, 16. 

Jfoyk JOHN SMITH, by his will, dated the 18th of January, 
Transfer by among Other legacies, gave to Jane Pearson the sum of 

an executor, a 200/. to be paid to her immediately, or as soon as possible on 
clearmisappli- the death or marriage of his wife Elizabeth Smith; and he left 
cation of as- Charles Rushivorth SO/, to be paid at the death of his said wife; 
aLly'afierthc appointed John Lush and his said wife Elizabeth Smith, 

death, lose- executors. The testator died on the 23d of May, 1785; and 
cure a debt of his widow and Lush proved the will. Lush died on the 26th 
and fidure^ad- January, 1796 ; and on his death Elizabeth * Smith possessed 
vaucci, under herself of all the personal estate of her late husband, 
circumstances Elizabeth Smith, by her will, made in 1790, directed all her 
of gross negli- debts, funeral expenses, and the expenses of the executors, 
not direct* subject thereto and to her late husband’s will, 
iraiid, set aside she gave, devised, and bequeathed, all and every the monies, 
by general Ic- real and personal estates, securities for money, goods, chat- 


gatecs. (1) 
[ * 153 


] 


tels, and all other her estate and effects, to her nephews Jo¬ 
seph Simpson, William Thorley, and Henry Wriffht, and to the 
survivors and survivor of them, their and his executors and 


administrators; upon trust to convey the freehold property, 
consisting of two messuages, to her two nephews John Simp¬ 
son and James Simpson ; with remainder over to Joseph Simp¬ 
son; and after giving some legacies she appointed Joseph 
Simpson, Thorley, and Wright, her executors. 


Elizabeth Smith died on the 5th of April, 1797; leaving Jo¬ 
seph Simpson her heir at law; who alone proved her will; and 
possessed himself of her real and personal estates, and of part 
of the personal estate of John Smith. At her death there were 
standing in the name of John Smith in the books of the Bank 
of England 50/. 5 per cent. Navy Annuities: 275/. 4 per cent. 
Consolidated Annuities: 60/. Short Annuities; and 550/. 3 
per cent. Reduced Annuities; which fund, Simpson transferred 
to Moffatt and Co. his bankers, as a security for such sums as 
he then owed, or might afterwards owe them. In 1798 a com* 
mission of bankruptcy issued against him. 


{ (1) See Saxon et nr. v. Barkedale et at. cases cited by him. See also Gftut v. Baxter, 
4 Desaus. Gba. Rep. 522, and observe the 1 Dcsaus. Cha. Uep. 153.} ^ 

reasoning of Chancellor JieBauaturc, and the 
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Themas /^//married Jone Pearson; and the^ and Rushworthy 
who was then an infant, filed the bill against Simpson and 
Wrighty TTiorley being dead, and against the assignees and the 
bankers ; praying, that it may be * declared, that the funds 
transferred by Simpson to the bankers, are liable to the lega* 
cies of the plaintins, &c. 

. The defendants Moffatt and Co. by their answer stated, that 
about 1794, the defendant tSirm/rfon opened an account 

with them as bankers ; which continued till his bankruptcy; 
in the course of which he drew a great number of bills on 
them ; and was always or for the most part in their debt on 
the balance of such account; for which they repeatedly pressed 
him ; and frequently refused to accept and pay his bills, until 
he remitted money to discharge or lessen such balance ; and 
informed him, they would not continue such account; unless 
he made remittances to answer his bills. On the 11th of Maijy 
1797, he was indebted to them 399/. 18«. Sd. besides other 
bills, which they had accepted for him, not then due ; and he 
called upon them; and represented, that he was under the 
necessity of providing a very large sum of money immediate¬ 
ly ; and requested them to advance it; and to induce them to 
do so offered to transfer the funds mentioned in the bill as a 
security as well for the balance then due, as also what they 
should advance to him for his then occasions, and also all 
other sums, which they should at any time hereafter pay on 
his account; and these defendants having at the earnest so¬ 
licitation of Simpson agreed to advance the money, which he 
had then immediate occasion for, he on the 11th of Matfy 1797, 
transferred to them 100/. 3 per cent. Consolidated Annuities, 
and the several sums of stock mentioned in the bill. The 100/, 

3 per cents, were then standing in the names of Lush and Eli~ 
zabeth Smith; and all the other funds in the name of yohn 
Smith ; which the defendants knew, by reason that at the re¬ 
quest of Simpson they received the dividends under a power 
of attorney granted by Elizabeth Smith; which they always 
placed to the credit of Simpson*s account with them. 

They denied, that they knew, or suspected, that the funds 
were not at the time of the transfer the absolute property of 
Simpson as executor or devisee of Elizabeth Smith ; that they 
were part of the personal estate of John Smith: on the con¬ 
trary they believed, they were Simpsoh*s own property; and 
he represented to them, that he was absolutely entitled there¬ 
to, subject only to an annuity of 20/. to Elizabeth Smithes 
sister during her life, and to a few very small legacies; that 
he had full right to dispose thereof, and would have disposed 
but for the low price of the funds; which he expected would 
rise, '^h^' also stated, that they did not know, any of the 
legacies of John Smith to the plaintiffs or any other person 
were unpaid. The answer then set forth a letter from him 
to them, dated the 20th of Aprily 1797; stating the death of 
Elizabeth Smith; that she had left him the whole of her pro¬ 
perty, both real and personal, paying 20/. a year to her sister * 
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for life, then sevent}'-six years old, and a fevr very small Itg?** 
cies: that he intended to be in London by the 28th; supposing 
her will must be proved in London, on account of the money 
in the funds; and stating his intention to produce the will to 
them, before he should do any thing, as being well assured, 
they would advise him for the best to save expense. 

The answer then stated, that in consequence of the said 
transfer, and upon the faith, credit, and validity thereof, the 
defendants on the 13th of May, 1797, paid bills and notes on 
account of Simpson to the amount of 673/. 1«. &d. then out¬ 
standing ; which they believe was the sum or part of it, which 
he was anxious to provide for. On the 16th of Februa^, 1798, 
he gave the defendants the following authority in writing. 

“ Messrs. Moffatt, Kensington, and Styan, London, 16th 
“ February, 1798. Gentlemen, having some time back trans- 
“ ferred into the name of your partner Mr. John Pooley Ken-. 
“ sington sundry sums of different stocks and annuities as a 
“ security for any advances or engagements, which you might 
“ at that time have come under, or might at any future time 
“ come under, for me, 1 hereby authorize you to sell or other- 
“ wise dispose of the same, whenever you may think proper, 
“ at my risk, and for my account; and I will confirm and ap- 
“ prove of the same; and will, whenever required by you, exe- 
“ cute a legal instrument to that effect. Joseph SimpsonP 

The answer further stated, that upon the faith of the said 
transfer and security of the said funds, the defendants did, 
after such transfer, and on the credit thereof, pay the bills of 
Simpson to a much greater amount, and suffered him to be in 
arrear to defendants in a much larger balance than they had 
before done; insomuch, that on the 21st of June, 1798, when 
Simpson became bankrupt, he was indebted to defendants on 
the balance of accounts in 1435/. 19«. &d. They never had 
any other security; except, that Simpson and Elizabeth Smith 
executed a bond to them, dated the 22d of December, 1795, for 
securing any balance, which might be due from Simpson in 
account between him and them, and the bills, drafts, and notes, 
paid to them as his bankers; and which, when received, they 
placed to the credit of his account with them. 

The answer was replied to; but the plaintiffs did not go 
into evidence. 

Mr. Cox, and Mr. Fonblangue, for the PUdntiffs^—Mr. Static 
ley^or Defendants in the same interest. 

This is a question of dry law; whether executors can pledge 
the fund they hold in that right for their own debt. Upon 
the answer of the bankers there is a distinct admission of the 
situation of Simpson, before these funds came to him; that 
they repeatedly dishonoured his bills, until they got from him 
this security, evidently the only one he could give them: no 
real consideration passing. Can they then avail themselves 
of that, which was a clear misapplication of the assets ? It is 
now settled, particularly in the late case of Farr v. Nevfw.an, (a) 

faJ 4 Term Rep. 621. 
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4a which the subject was much discussed, that goods, which 1802. 
come to a man as executor, are for many purposes distin- 
guished from his own. It was therefore determined in that Hiu. 
case by three Judges against the opinion of BuUer^ Justice, c, 

that the goods of the testator cannot be taken in execution ‘ 

for the debt of the executor. The point was very fully consi- 
'dered by Lord Kenyon^ whose experience in this Court made 
him competent to consider the cases on this subject decided 
in Equity, which are very numerous. The decisions, that an 
executor may sell the assets, and the purchaser shall not be 
bound to see to the application of the money, may be laid out 
of the case. A direct application of the assets cannot be im> 
peached: a power of sale being necessarily inherent in the 
character of executor, and in that case it would be enormous 
to bind the purchaser. This is not a sale, but a transfer by 
way of pledge, as a security for an antecedent debt, contracted 
before these legacies were due, and also sums, for which they 
were then under acceptance, and such sums as they should 
advance. It has been also determined, that an executor may 
become the purchaser for his own use of the assets by dis¬ 
charging debts or legacies of equal amount, (l) But in this 
instance it must be contended, that, though this executor has 
not made any such advance, y’-ct as by possibility he might, 
therefore upon this transfer to them for a debt of his own, [ 158 } 
they are as much discharged from any obligation of inquiry 
into that fact, as if they were purchasers of these funds in the 
common course. 

First, to consider the general proposition. In the case of 
a pledge the person taking the pledge is bound to see to the 
account; in other words he takes it subject to the chance; the 
transaction not having in itself a direct appeanance of the ad¬ 
ministration of the assets. No purpose of justice can be an¬ 
swered by establishing a rule the other way to the extent of a 
pledge. The power of sale is sufficient for the purpose ; as 
much as general convenience requires; without going the 
length of establishing, that a person, to whom the executor 
has pledged the assets, shall hold them discharged, on account 
of the possibility, that he may have made advances. Certainly 
that is not the natural way of dealing with assets; particularly, 
if the pledge is for a debt antecedent to any interest of his in 
the estate. It has been determined, that an agent or factor 
with power to sell cannot pledge for his own debt; Paterson 
V. Tosh, (a) Daubigny v. Duval, (b) De Bouchout v. Gold- 
smtd.(c) What is the power of the executor beyond that of 
the agent ? He is acting equally ex mandato. The only cases 
favourable to such a doctrine are Nugent v. Gtffbrdf(d) and 

C a) 2 Sir. 1178. fA J 5 Term Itep. 606. fc J .Ante, vol. v. 211. 

CtlJ 1 Atk. 463. Cited 2 yet. 269. Stated from the Uegiatcr’a book by tlie 
Alaater of the Uolls, 4 Jiro. C. C. 1 j6, in .^ndmo v. tVrigley. 

{ (1) Idvingtlon v. Newkirk, 3 Johns. Cha. Kep. 318.} * 

14 


• .Voi:. VII. 



Cases in Chancery. 


198 

1802. Mead v. Lord Orrery, {e) The former is a short report ii\ 
Atkyns ; and it may be doubted, whether the law was laid 
iiiLt down so generally as is there represented. From Mead v. Lord 
Orrery^ Lord Hardwicke does not appear to have considered 
SiMFsoir. Nugent v. Gifford., which occurred shortly before, as having 
[ 159 ] decided the diy point so generally; but gave his opinion much 
at length; and evidently relied on the many particular cir¬ 
cumstances, the recital of the mortgage, the concurrence of 
the executors, &c.; plainly not satisfied, that it was a clear 
proposition, that the executor might dispose of the assets just 
as tic thought fit. Even those cases make an exception of 
any thing like fraud ; and an application in a way, that cannot 
by possibility answer any of the purposes of the will is prima 
facie evidence of fraud. There is reason to believe, that the 
point in Nugent v. Gifford was, whether the parties interested 
under the settlement had not that sort of specific lien, that 
controlled the general power of the executor. 

But these two cases by no means stand unimpeached. In 
Bonny v. Ridgard^ (a) Sir Thomas Seivell gave the relief these 
plaintiffs pray ; and Lord Kenyon upon a rehearing, finally de¬ 
cided upon the length of time ; though from the importance 
of the points he gave his opinion upon them, and directly 
against Mead v. Lord Orrery ; observing, that all the cases ex¬ 
cept that are to be distinguished; but not taking notice of 
Nugent V. Gifford. He admitted, that an executor may trust 
a person, whom the testator trusted \ (b) but said, if the trans¬ 
action is for any improper purpose, it cannot stand. In ad¬ 
dition to this very considerable authority, the point was much 
considered by Lord ThurloxVy in Scott v. Tyler ; and though it 
was compromised as to that, it has always been understood, 
that Lord Thurlo-w's opinion was against the banker’s, fcj 
160 ] Andrew v. Wrigley (d) also, though the decision turned upon 
the length of time, shows Lord Alvanley was more inclined 
to follow Bonny v. Ridgard than the cases before Lord Hard- 
wicke. 

The reversal of the decree in Humble v. Bill (a)\vi the House 
of Lords, and Crane v. Drake., (b) were considered as having 
determined the law up to the time of Nugent v. Gifford. Elliot 
V. Merriman (c) is so full of specialties, and so completely de¬ 
pends upon the particular circumstances, that it cannot furnish 
a general rule. Can it be supposed, that the Court would in 
that case have resorted to the particular circumstances, if a 
general rule had been established in Nugent v. Gifford, only 
two years before ? Lord Hardwicke^s anxiety, in the subsequent 

feJ Mk. 235. 

faj p. 159. Stated 9 Jtr». C. C. 438, in Scott v. Tyler ; and more fully in Jht~ 
dme V. lVn!(ley,4i Bro. C. C. 125. Mr. Cox cited it from his own MS. note. 

Bawth V. Uvwell, ante, vol. iii. 565. 

Ccj This appears to be correct by the Report since published from Lord 
Tkurlom'o written judgment, 2 Ih'cAr. 712. 

f d J 4 Bro. C. C. 125. 

faj p. 160. 2 Vent. 444. 1 Bro. P. C. 71. f 2 Vera. 616. 

(cJ Barnard. Ch. Hep. 78. 2 Atk. 41. 
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iasesL, to select the special circumstances is perfectly incon- 
8?!stent with* the notion, that he had drawn any such general 
conclusion. In Taner v. Ivte^ (d) his Lordship anxiously dis¬ 
claims any such general principle ; and puts it upon collusion. 

Next, upon the particular circumstances of this case, can 
these bankers in any way be considered as having taken these 
.funds in the due administration of the assets ? He first opened 
an account with them in 1794; they repeatedly dishonoured 
his bills: they thought fit to rely on his assertion, that he was 
entitled, subject only to a few small legacies: they take a 
transfer from the name of the original testator yohn Smith ; 
to whose will the property is expressly made subject by the 
will of his widow ; the transaction taking place immediately 
upon her death; the will submitted to them by him with a 
view to their advice. The circumstances exclude the only in¬ 
ference, that could avail them, that he might have been a cre¬ 
ditor upon the assets by previous advances. Under such cir¬ 
cumstances, approaching nearly to what Lord Hardivicke 
a contrivance for a devastavit^ notwithstanding the difference 
between executors and trustees, all the consequences, that 
would attach upon the latter, will attach upon the executor 
and the persons dealing with him. 

Mr. Piggott^ and Mr. Trower.,fQr the Defendants^ the Rankers. 
—These defendants have taken a transfer from the person 
having the legal right to make it. They are therefore legally 
entitled ; and can be dispossessed only by some clear, distinct, 
equity. The utmost extent of the expressions of Lord Kenyon., 
and Lord Alvanley, is, that the plaintiffs might have been re¬ 
lieved, if they had come in time. The cases, with some few 
exceptions, are cases of specific legatees ; having an inchoate 
title ; liable to be defeated only by debts. These plaintiffs are 
mere pecuniary legatees, not having a charge on any specific 
fund. The death of the testator, under whom they claim, took 
place thirteen years before the bankruptcy that has produced 
this bill. It was perfectly competent to them to file a bill to 
have the fund secured. Upon the death of Mrs. Smith, in 
1797, the estate was to be represented by another person ; and 
still no bill was filed, nor upon the transfer, or the authority 
to sell, given in 1798. Then upon the bankruptcy this attempt 
is made. Then, as to the consideration, it is supposed the 
advance could have no connexion with the estate and the sa¬ 
tisfaction of the demands upon it; that it was a desperate debt 
from this executor to the bankers. That is by no means the 
fair result of the answer. They paid the utmost value of this 
stock within two days after the transfer. It is true, they had 
supplied him with money; he owed them about 300/. ,* and they 
took it, to secure that debt, and to cover future advances; and 
two days after they advance 600/. ; and go on making pay¬ 
ments, till the debt amounts to nearly 1500/. far exceeding 

the whole value of this stock. How then can it be called a 
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security for a desperate debt without any real consideration 
passing? In substance it is a sale for valuable consideration'. 
The only occasion of his mentioning the will, was to ask their 
ad^ ice upon'Ine probate. It was not necessary for the bankers 
to see the will for the purpose they were then transacting; nor 
does the answer say, they did see it. Put the case of an ex¬ 
ecutor expecting a rise of the funds in a week; and therefore 
refraining from a sale ; and pledging the stock : has the person 
putting the money into his hands any means of knowing, how 
It is to be applied ; whether he has advanced more ; whether 
he wanted it for the purposes of the testator ? How can he 
travel into that ? Is it sufficient that a third person, some time 
afterwards, says, he will show it could not be wanted for the 
purposes of the testator ; that all those purposes are satisfied ? 
Upon such terms how can any one deal with safety as to pro¬ 
perty so circumstanced? Consider the consequences, if no 
person can take from an executor a transfer of property in the 
funds, now grown of such magnitude, without being subject 
to be thus c^led upon. 

The case of a specific legatee is evidently distinct. The ob¬ 
ject of the executor is not to convert a specific legacy, but to 
convert all the other assets into money. It is admitted, that 
if land is devised subject to a particular charge, the purchaser 
must see to the application: not if it is subjected to debts 
generally. The former instanee has no analogy to this ; the 
land being specifically charged by the testator. The final de- 
[ 163 J cision of Humble v. JS/7/, reversing the decree of Sir Nathan 
J'Vrig'ht^ for a great while was not acknowledged as the I.aw 
of the Court; and was disapproved by Sir 'Joseph Jekyll^ in 
Elver V. Corbet^ (a) confirming Lord Hardtvick^s opinion. 
From the great increase of personal property the inconve¬ 
nience, upon grounds of public policy, of involving a purchaser 
in the accounts of the testator^s estate, must have been fore¬ 
seen by those great men. But in Humble v. Bill there was not 
a general charge upon the personal or real estate, but exclu¬ 
sively upon that particular subject, a printing-office. That de¬ 
cision therefore is nothing more than that a prior mortgage 
must be preferred to a second. But all these cases are answer¬ 
ed by Nugent v. Gifford^ and Mead v. Lord Orrery: those cases 
certainly excepting positive and actual fraud. The later cases 
do not impeach Lord Hardwicie^s general doctrine; stating 
only, that in Mead v. Lord Orrery it went too far} the pledge 
being for a debt, with which the testator’s property had no 
connexion. In Ewer v. Corbet any responsibility of the pur¬ 
chaser is utterly and unequivocally reprobated. In Farr v. 
Newman the, goods of the testator were remaining in specie in 
the possession of the executor; a creditor of the testator 
pressing at the same time : two executions on the same day: 
the executor living in the tesutor’s house ; and using his fur¬ 
niture and goods: no third person intervening: no act done 
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by him upon those goods, so in his possession. In Whale v. Booths 
(h) there citfed, Lord Mansjield^ who had assisted in all these 
cases before Lord Hardrwicke^ says, there is I mt.qpfe exception 
to the general rule, that an executor may dispolMif the assets 
and they cannot be followed ; the case of collusion; which was 
the opinion of Lord Hardwicke and Sir Joseph JekylL In El¬ 
liot V. Merriman the bill was dismissed with costs in favour of 
the general power of an executor over the assets. In Farr v. 
Newman^ Buller^ Justice, certainly overruled by the rest of the 
Court, states the proposition up to this ; that the property of 
the executor is absolute. He certainly has a property for pay- 
ing the debts and legacies. The rule is founded in great good 
sense and policy. Trusts must be reposed ; and those claim¬ 
ing under the testator must trust the person he has trusted. Is 
the purchaser to seek out the legatee in any part of the world ? 
If the bankers had refused the transfer, he might have sold 
the stock, and brought them the money; saying he should 
draw for it. Is this Court to decide upon such distinctions; 
and could such a system of jurisdiction be endured in a com¬ 
mercial country? The case must stand upon fraud. 

Mr. Cox^ in Reply. —^The proposition, upon which this case 
rests, is, that, where the executor pledges the property for a 
debt of his own, that is primd facie evidence of collusion. 
The meaning of fraud in these cases is, where the party deal¬ 
ing with the executor, not in the usual course of administra¬ 
tion, does not make particular inquiries, whether he has a 
right to deal in that particular manner. Farr v. Newman con¬ 
tradicts the assertion, that the property of the executor is ab¬ 
solute. It is so only for the purpose of the distribution of the 
assets. For that purpose certainly his power is very large; 
but still confined to that. No laches can be imputed to the 
])laintiirs. It is said, a bill might have been filed to secure 
these legacies: but is that to be expected from a legatee of 
2CX)t.: the assets also standing all this time in the name of the 
testator ; and no attempt to dispose of them ? The other plain¬ 
tiff was an inlant; and his legacy was not payable till the death 
of Mrs. Smith. As to the consideration, none was paid for 
the purposes of the estate; and clearly the antecedent debt 
was part. The subsequent advances were upon bills drawn 
antecedently; tire offer to transfer being the day of the testa¬ 
trix’s interment. It is impossible, that the money so advanced 
could be for the purpose of being applied in the administration. 
The inference is, that there was no consideration for the pur¬ 
poses of the estate. The circumstance of dealing by way of 
mortgage is enough to raise suspicion. No danger to the 
public can flow from this precedent. As far as the executor 
deals so, that it can by possibility be taken as a fair, direct, 
course of administration, let it stand. The objection is con¬ 
fined to transactions that cannot be a fsur, direct, administra- 
• tion. The circumstances of suspicion throw the proof on the 
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defendants. The answer to the objection of difficulty is, that 
th^ ought to have desired to see discharges from the legatees, 
before the transfer. It was natural to file the bill, when they 
heard of the insolvency, not, while they had a chance of being 
paid. It is decisive, that this could not be in the direct ad¬ 
ministration of the assets. 


The Master of the Rolls .—^The question is whether the plain¬ 
tiffs, legatees, can follow the assets in the hands of third per¬ 
sons, to whom the executor has transferred them. There is no 
evidence in the cause, but the answer. I cannot therefore in¬ 
fer any thing against the defendants, which they do not admit; 
for it was in the power of the plaintiffs to procure an explicit 
admission or denial of every fact, within the knowledge of 
the defendants. I cannot assume, that they ever saw 3Irs. 
Smithes will; though Simpson says, he was to produce it to 
them; for they do not say, they ever did see it. Without 
doubt the plaintiffs are entitled to a decree against the execu¬ 
tor, now a bankrupt ; and his assignees are parties. 

Several well known cases were referred to on both sides. 
The defendants rely upon Nugent v. Gifford., Mead v. Lord 
Orrerify and’ Whale v. Booth, as establishing the absolute right 
of the executor to bind the assets by any disposition; at least, 
where there is no actual fraud in the party taking under it. 
The other cases Humble v. Bill, Crane v. Drake, Farr v. New¬ 
man, Bonnij v. Rid^ard, and Andretv v. Wriglcy, are relied on 
by the plaintiffs ; as showing, that there are limits to that rule ; 
which limits they contend are here transgressed. Though it is 
difficult to reconcile all the doctrine and dicta, that are to be 
found in the cases, the decisions do not appear to me to be 
inconsistent. It is true, that executors are in Equity mere 
trustees for the performance of the will: yet in many respects 
and for many purposes third persons are entitled to consider 
them absolute owners. The mere circumstance, that they arc 
executors, will not vitiate any transaction with them ; for the 
power of disposition is generally incident ; being frequently 
necessary ; and a stranger shall not be put to examine, whe¬ 
ther in the particular instance that power has been discreetly 
exercised. But from the proposition, that a third person is not 
bound to look to the trust in every respect and for every pur¬ 
pose, does it follow, that, dealing with the executor for the 
assets, he may equally look upon him as absolute owner, and 
wholly overlook his character as trustee, when he knows, the 
executor is applying the assets to a purpose wholly foreign to 
his trust ? No decision necessarily leads to such a consequence. 

In Nugent v. Gifford it appears from the Register's book, 
as stated faj in Andrew v. JVrigley, though not in the report 
in Atkyns, that the testator died two years before the executor 
and residuary legatee made the assignment, that was im¬ 
peached. At least therefore there was room to suppose, that 
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the executor might in that period by advances on account of 
«tfic trust have entitled himself to reimbursement out of the 
assets: but even so explained, the late Master of the Rolls 
would not go further than to say, that case might be rightly 
determined ; and, in Scott v. Tyler, Lord Thurlow it 

was diflUcult to reconcile it with Crane v. Drake. In Mead v. 
J.ord Orrery, Lord Hardwicke, instead of stating shortly and 
generally, that an executor has the absolute right to dispose, 
as he pleases, of the testator’s property, enters into all the 
circumstances, to show, that in that case the assignment ought 
to stand, that it was made several years after the testator’s 
death: that it was not the case of a sole executor disposing 
for his own benefit, but of three executors, two not interested, 
one a residuary legatee; that, as he was one of the executors, 
and in his banking shop the money affairs were transacted, he 
might have been, as he was recited to be, the sole owner of 
the mortgage: he might be a creditor for that sum by advances 
made by him : or it might have been released and assigned to 
him by the other executors, as his share of the residuary 
estate. Under all those circumstances, perhaps it would have 
been hard to have deprived the assignee of the benefit; and 
yet Lord Kenyon in Bonny v. Rtdgard, with an accurate note 
of which I have been favoured by Mr. Cox, declared his dis¬ 
sent from that case; and declared, he should have given the 
opposite decision; and yet there was nothing like express 
fraud, and no motive for it, in order to obtain that assign¬ 
ment ; for Mead the younger was not indebted; but was only 
to give security for what might come to him afterwards as 
receiver; and he used the mortgage for that purpose. It w'as 
indifferent to them, whether they bad that or any other secu¬ 
rity. But Lord Kenyon says, that if there is either express or 
implied fraud, the purchaser is bound. In Whale v. Booth, 
though that case seems overruled by Farr v. Newman, stress 
was laid upon the circumstance, that the testator had been 
dead three years ; and Lord Mansfield says, “ if the executors 

paid all demands, as in that time they might have done, the 
“ assets belong to them.” 

Those three cases for the defendants are in some degree 
impeached in subsequent decisions. But, supposing they were 
not impeached, there is nothing in any of them excluding the 
possibility of the executor having acquired on the execution 
of the trust, a right to appropriate to himself the assets. But 
in this instance the assignment was made in less than a month 
after the death of Mrs. Smith. There is not, therefore, the 
least ground for the presumption of right acquired to the assets 
of Mr. or Mrs. Smith, by payments made in that short interval 
on account of either estate. It is not pretended, it was to 
satisfy any claim on either estate; for the express purpose ap¬ 
pears to have been to secure a debt of his own, which he al- 
' ready owed to the bankers, and other advances they were to make 
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by taking up bills of his, then actually outstanding. They had 
distinct notice therefore, that the money was not to be applied 
to any demand upon either estate; but the assets were to be 
wholly applied to the private purpose of the executor. Allow¬ 
ing every case to remain undisturbed, does it follow from any, 
that an executor in the first month after the testator’s death 
can apply the assets in payment of his own debt; and that a 
creditor is perfectly sate in so receiving and applying them, 
provided he abstains from looking at the will, which would 
show the existence of unsatisfied demands ? I am for the mo¬ 
ment keeping out of sight the representation made by Simp~ 
son; and supposing the question to be, whether an executor 
may thus deal and be dealt with; and it is clear, no rule of 
justice permits, or of convenience requires, that he should have 
this unbounded power. Though it may be dangerous at all 
to restrain the power of purchasing from him, what inconve¬ 
nience can there be in holding, that the assets, known to be 
such, should not be applied in any case for the executor’s 
debt, unless the creditor could be first satisfied of his right? 
It may be essential, that the executor should have the power 
to sell the assets: but it is not essential, that he should have 
the power to pay his own creditor; and it is not just, that one 
man’s property should be applied to the payment of another 
man’s debt. 

But the question is, not, whether the rule is now to be made 
more strict, but whether general justice and convenience re¬ 
quire it to be relaxed beyond all former precedent. I should 
hesitate to go so far as other cases have gone: but this would 
go much further than an}^ If the second point in Scott v. Tyler 
had received the decision which it was generally supposed 
would have been given, (a) it would be an authority far be¬ 
yond what these plaintiffs want; for in that case the executrix 
had disposed of the River Lee bonds four years after the 
death oi the testator. The bankers swore, they knew nothing 
of the will; and they believed the bonds her own property, 
not that of the testator. If that case had been decided against 
the bankers, it would have furnished a stronger authority than 
is necessary for these plaintiffs.. 

Hitherto I have supposed the executor pretending no other 
authority than as executor; and that the other defendants re¬ 
lied solely upon his authority in that character. But the truth 
is, it was not upon his legal authority as executor that they 
relied: but they proceeded, as they state, upon the faith of his 
representation; by which they were induced to believe, that 
the property he assigned to them was actually his own; as the 
testatrix had left him every thing, subject only to 20/. a*year, 
and a few small legacies. This representation is partly true, 
partly false. He was her residuary legatee ; and it is taken 

CaJ It has since appeared, that, though that point ended in a compromise, 
T.ord T/mvlevi had funned his judgment upon it against the bankeral See 2 
J)Kk\ 724. 
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for granted.on all sides, that she had a right to dispose of this 1R02, 
property: but he was subject to some^ing more than 20/. 
a-year, and some trifling legacies, viz. the claims under her Hi*-- 
husband’s will. This they would have seen, if they had looked g,^gQir, 
at her will, instead of taking his representation. They would 
have seen, that he had no right to assign the stock, till the 
‘claims under that will were satisfied; and that some of those 
claims were unsatisfied. Common prudence required that they 
should look at the will, and not take the debtor’s word as to 
his right under it. If they neglect that, and take the chance 
of his speaking the truth, they must incur the hazard of his 
falsehood. The rights of third persons must not be affected 
by their negligence. 1 do not impute to them direct fraud: 
but they acted rashly, incautiously, and without the common 
attention used in the ordinary course of business; the refer¬ 
ence in the will of Mrs. Smith to the will of her husband 
making it the same as if a legatee of her own was disappointed 
by this. It vi* 4 S gross negligence not to look at the will, under 
which alone a title could be given to them. It was not neces¬ 
sary to use any exertion to obtain information, but inerely not 
to shut thci||eyes against the information, which without ex¬ 
traordinary neglect they could not avoid receiving. No trans¬ 
action with executors can be rendered unsafe by holding, that 
assets transferred under such circumstances may be followed. 

For the defendants it is objected, that the plaintiffs were 
guilty of laches in not taking steps to secure their legacies in [ 171 ] 
the life of Mrs. Smith. But one was an infant when the bill 
was fled, and his legacy was not payable till her death j and 
though the plaintiff Hill might have filed a bill, it was not 
gross negligence not to do so for so small an object. There 
was no reason to think the fund was in danger; and upon in¬ 
quiry she would have found stock sufficient left to answer her 
leg’.cy. Upon the whole I am of opinion, these funds are 
liable to answer the plaintiffs’ demands, (a) 

CaJ Hawkim v. Taylor. Post, {vol. viii. p. 209.| 


SHAFTOE V. SHAFTOE. (l) 

MR. LEACH., for the Plaintiff'., moved for a writ of Ne ex¬ 
eat regno. 

By the affidavit of the plaintiff, in support of the motion, it 
appeared, that the plaintiff was suing the defendant, her hus¬ 
band, in the Ecclesiastical court for a divorce; and had ob¬ 
tained a sentence upon appeal to the delegates, assigning a 
proctor for the defendant to appear absolutely, with costs; 
which were taxed at 276/. 11 «. Id. ; and a monition was served 


May 8. 24. 
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f (1) See as to this, and the next case, the note to He Carriae v. Do CalonUe, ante, Tol. iv. 
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upon him for the costs. She was proceeding in the suit; but hjji'd 
not yet obtained alimony. The affidavit further stated, that de¬ 
ponent hath been informed, and believes, that, to defeat her 
in such suit, the defendant threatens and intends that, as soon 
as he shall be excommunicated, which will be the next pro¬ 
ceeding, he will make over his property to his son, and quit 
the kingdom; and has declared, the plaintiff shall never have 
any thing he can deprive her of. 

Mr. Leach^ in support of the Motion .—^This is not within the 
ordinary jurisdiction, upon equitable rights; but the case of 
a suit for this purpose, alimony, is the only exception. In 
Read v. Read^ (n) it does not appear, upon what ground the 
motion was refused: but it is to be collected from the argu¬ 
ment, that the jurisdiction was properly to be exercised: or 
the wife would be without redress. In Sir Jerome Smithson's 
case^(b) the writ was granted. In another case,('c^ this is 
stated to be the only exception. In Roebuck v. Roebuck^ (d) ^ 
wife had obtained a sentence in a cause for adultery, estab¬ 
lishing her innocence. Alimony was decreed to her in 1785. 
Afterwards she appealed; not conceiving the alimony suf¬ 
ficient. Pending that appeal she filed a bill for^ writ of Nc 
exeat regno: her husband threatening to leave cne kingdom, 
to avoid paying the alimony already decreed and the increase ; 
and the writ was marked for 600/. The only difference of 
that case is, that a certain sum was ascertained for alimony. 
That case does not appear to have been noticed in Coglar v. 
Coglar i(e) where Lord Thurloru) was struck with the difficulty 
for what sum the writ should be marked. 


Lord Chancellor.— In the ordinary case the Court never 
marks the writ for more than is due. Certainly the case of 
alimony is stated as a case of exception: but it is wrong, that, 
before that decree is made, this Court is to take it for grant¬ 
ed, that there will be a decree for alimony and separation, and 
to shut up the husband pending that suit for any sum it shall 
name, lest there should be such a decree. Suppose the plain¬ 
tiff should miscarry in her suit, after this writ has issued: 
what recompense can be made to him ? If the suit has effect, 
the difficulty is, for what sum to mark the writ. The ground, 
[ 173 ] that the plaintiff would be without remedy, will not do ; for 
that would apply to a judgment at law, where the man cannot 
be taken in execution. 


The motion stood over; and in the interval the Lord Chan¬ 
cellor was informed that the plaintiff had obtained a sen¬ 
tence in the Ecclesiastical Court for a gross sum. 

Jlia^24. The Lord Chancellor said, upon consideration of the 
cases, the plaintiff might take the writ of Ne exeat regno for 

fa) I Ch. Cat. 115. ffij 2 Vera. 345. fcJ .9non. 2'JUk. 210. 

Cdj This case waa cited iirom the Register’s Book, B. 87, October 14,1787. 
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the sums actually due; viz. 77&1. \d. His Lordship 1802. 

added, that* he was more influenced by authority than prin- 
ciple. SaAVToa 

faj See ihc next case. ®* 

Sbavtoi. 

DAWSON n. DAWSON. 1803. 


Mftvrch 9. 

MR. COOKE moved for a writ of Ne exeat regno against the Writ of J^e 
defendant; against whom the plaintiff had obtained a decree ’T-S’"® 
in the Ecclesiastical Court for alimony. !^e*of all- * 

Lord Chancellor. —The writ in all these cases must be sums 

marked for the sum due. There is not any instance, and ob- nctually due i 
viously there cannot be any, in which the writ has been marked viz. arrears 
for the value of the annuity given for alimony. If the plaintiff‘s"*^ costs, 
was assignee of a bond that would be due on the 1st of Jnlyy 
he could not have the writ on the 30th of June ; for the money 
must be due. It was a strong thing to apply this writ to ali¬ 
mony : but it has been done. This writ however never has [ 174 ] 

been granted in this Court, except where the debt was due, 
and, if it was at law, bail could be had. (a) 1 recollect an in¬ 
stance of a bond due the 1st oi January; and the creditor 

gave time to the 1st of July. He applied in the last week in Ana1ogybe> 

June for the writ; and Lord Thurlow refused it. In a late tween the writ 
instance, search was made; and no case could be found .. 

authorizing me to mark the writ for more than the sums * 

tually due. 

The sum of 48/. being due for arrears, and 88/. for costs, 
the writ was marked for those sums, (c) 

CtiJ See Hmsel v. Jlnby, ante, vol. v. 96. 

(''AJ Sluiftoc V. Shaftoe, the preceding case. 

Ccj See Cockv, Itavie, ante,\o\. vi. 283. 


MOODY V. MATTHEWS. 1801. 

Jtdy 8. 

BY indentures, dated the 1st of January., 1774, Mary Price ^ 

in consideration of 300/. sold to J^ohn Moody and his assigns. May 25. 
for his natural life, an annuity of 25/. out of and from all the 
tithes, arising, renewing, &c. within the several townships, out*oK‘^e» 
hamlets, fields, &c. in the Parish of Llanfain Talliayarne., in leased for 
the County of Denbigh^ with all the glebe lands, oblations, years, with 
&c. rents and profits, whatsoever, due to the Dean of AY. 

Asaph within the said townships, &c. payable quarterly; with ance.*^*^Tlie*^* 
power of entry on default of payment for forty days; and lessee after- 

Mary Price covenanted to pay the annuity; and that the said wards renew¬ 
ed the lease; 

Married^and died. Her husband administered; and renewed with his own money. I'he 
annuity is a charge upon the renewed term, generally; and the grantee is noh bound to con¬ 
tribute to the expense of renewal. 
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tithes and premises should be, remain and continue, subject 
to the payment of the said annuity for and during * the lire of 
Moody, She also executed a bond and warrant of attorney; 
and a memorial was duly registered. 

The tithes, out of which this annuity was made payable, 
were held by Mary Price under a lease granted by the Dean of 
St. Asaph dated the 10th of January ,, 1771, for twenty-one 
years. After the sale of the annuity she surrendered the 
lease ; and procured a new lease of the tithes, dated the 10th 
of January^ 1778, for the further term of seven years ; which 
by assignment, dated the 23d of February^ 1778, she made a 
security by way of mortgage for 300/. borrowed from Thomas 
Ruddock, In November 1779, she married John Matthews; 
and on the 7th of November,, 1780, she died. Her husband 
took out letters of administration; and in June,, 1781, he paid 
off Ruddock's mortgage. Matthews continued to pay the plain* 
tiff’s annuity till the 25th of June,, 1798; having surrendered ; 
and taken a new lease in his own name for the further term of 
seven years, dated the 10th of January^ 1785; and having 
renewed afterwards in 1792 and 1799, for seven years each 
time, paying a line. 

The bill was filed against Matthews ; praying an account of 
the personal estate of his wife, and of the arrears of the an* 
nuity; that the plaintiff may be put in possession of the tithes; 
or that a receiver may be appointed ; and that the plaintiff may 
be declared entitled to have the lease renewed from time to 
time out of the estate of Mary Matthews, for the better se* 
curing the annuity. 

The defendant by his answer stated, that at the time of his 
marriage he did not know of the existence of the annuity. 
He tendered the arrears to the 10th of January, 1799 ; when 
the interest of his late wife under her renewal would have ex* 
pired; and as to the remaining interest in the lease insisted, 
that he was beneficially entitled ; having renewed with his own 
money. 

Mr. Richards, and Mr. Heald, for the Plaintiff, compared 
this to the case of a mortgagee; who might renew; and add 
the expense to his principal and interest. They cited Luckin 
V. Rushmam (a) and Kempton v. Packman ;(b) a widow enti¬ 
tled to a leasehold estate, renewable for lives, renewed at her 
own cost. After her death the question arose between her 
representative, and the representative of her son, entitled to 
th|B reversion; and it was decreed, that on payment of all the 
CMts of the renewal by the representative of the son to the 
representative of the mother, the representative of the son 
was entitled to hold the renewed lease. They contended, that 
this holds in all cases, where the representative takes upon 
himself to renew. 

Mr. Romtlly, and Mr. Thomson, for the Defendant, insisted, 
that all the cases alluded to, are clear cases of Cestuy que trttfi 


Caj Fittch , 392. 
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coming against a trustee who had enlarged the term; upon 1802. 
which there* can be no doubt i but this is a most unnatural 
construction of a covenant for further assurance ; that at least Moosr 
the plaintiif must pay all the fines paid by the defendant, with „ 
interest to be computed upon all those fines; also what he has 
paid in respect of the mortgage, both principal and interest. 

• 

'fhe Master of the “Upon the principal question I have 

no difficulty in giving the decree. This is a grant of an an¬ 
nuity out of tithes. The grantor professes to make it for 
the life of the grantee. It is very clear, therefore, that as long 
as she has any interest in these tithes, if only for five years, 
the plaintiff is entitled during his life to a security upon that [ 1^^ ] 
interest. It might have been a question upon the covenant for 
further assurance, whether she could have been compelled to 
renew : but having renewed, the annuity is a charge upon the 
tithes. Upon her death her husband took the tithes, not as 
administrator, but by survivorship: but still he took them in 
right of his wife. In that right he has the opportunity of re¬ 
newing. He has all her rights and interest; but with distinct 
notice of the charge. It is just the same as if it was renewed 
by her; he acquiring all his right through her; and taking 
that interest from her, with notice of the charge, he is equi¬ 
tably affected. So far I am with the plaintiff; for it is impos¬ 
sible by her act, putting in new names, to change the right of 
the annuitant. The defendant had no idea of that; yet the an¬ 
nuitant had ceased to have a right in that lease ; for that was 
gone. The equity goes much further than as it is shaped by the 
defendant; for, if he cannot rid himself of the charge during 
the life of the wife, it will remain. 

The next consideration arises upon his acting, not as admi¬ 
nistrator, but as proprietor; for such he is ; having made the 
renewal with his own money; and I have a good deal of 
doubt, how that equity stands. If he had permitted the lease 
to expire in 1799, that would have been an injury to the annui¬ 
tant. As to the grantor, she was absolutely bound to pay the 
annuity. Whenever therefore she renevred, she could not 
demand from the creditor any compensation for the expense 
of keeping on foot the security. But here a person renews, 
who was not bound to pay the annuity: who has no connexion 
with the annuitant; and is only bound to pay the annuity as 
administrator of his wife, as far as she had assets. There is 
no other obligation upon him. It is deserving consideration, 
whether that does not make a difference in the obligation; and 
though it is true Mrs. Price would have been under that obli- [ 178 ] 
gation, whether in the case of a mere stranger, who, when 
the renewal is made, must give the party the benefit of it, that 
must be without any contribution. If any thing, it must be, 
not the whole, but a proportion only of the benefit derived 
.from the renewal; that is, as 25/. is to the whole. I wish 
you therefore to consider that on both sides; whether you cat\ 
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find any thing to resolve that doubt, which at present occurs 
to me. 

The cause was again spoken to. 

Mr. Hichardsy and Mr. Heald^for the This Equity 

attached down to 1799; and then the defendant taking a re¬ 
newal, it remains. This interest, though not strictly a tenant- 
right, is like it; and has a value in this Court. It is assets. 
The defendant must therefore take the lease subject to the 
equity which belonged to it in the hands of his wife ; in whose 
right he takes it. It cannot be compared to the case of a 
stranger, coming in at the end of the lease, or by a concur¬ 
rent lease, without privity. If this doubt prevails, it will be 
impossible to make mortgages, and raise portions, upon this 
sort of property. Suppose a mortgage of such an interest, 
and then a sale: the vendee is a stranger, more than this hus¬ 
band : but if at the end of the lease he renews, he cannot pos¬ 
sibly take it discharged from the mortgage. It will be said, 
he takes it, knowing of the mortgage. This defendant knew 
of this beyond all question; having paid it so long. He can¬ 
not be put in a better situation than a purchaser of the term. 
In the case of a term, charged with portions, would the Court 

E ermit the eldest son to suffer the term to run out ? Suppose, 
e takes a renewal: would the Court say, the charge is good 
to the end of the term in the life of the tenant for life, but 
not as against the tenant in tail, having the absolute interest ? 
This annuity is beyond all question an encumbrance ; and the 
property is bound by it as much as by a mortgage. Why should 
there be an end of the encumbrance, because the term would 
have ceased if not renewed ? At all events the husband can¬ 
not take the property in a better condition than the wife ; and 
if the encumbrancer had called for a renewal, she could not 
have resisted it. The Court must have interfered, to prevent 
her from letting it run out; making the contract totally fruit¬ 
less. 

No case is to be found like this. Those, which are to be met 
with, are, where a person having a partial interest, an execu¬ 
tor or mortgagee, shall not be permitted to renew, and take 
the benefit to himself. The distinction of those cases is, that 
the mortgagee, &c. has a partial interest in it; and as to the 
remainder is trustee for the old lessee or the creditors. Holt v. 
Holt (a) and Raw v. Chichester (b) establish, that, where there 
is a tenant-right, the Court will not permit the representative 
to renew for his own benefit. This defendant had not any in¬ 
terest previously to his marriage. With respect to the objec¬ 
tion, that the wife died without assets to renew, notwithstand¬ 
ing that circumstance, this purchaser for valuable considera¬ 
tion is entitled to the relief; which cannot depend upon the 
circumstance, whether there are assets, or not. The only dif- 
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/c'rente is, that in the one case there must have been a contri- 
• bution, in the other not. Maxwell v. Ashe.(c) 

Mr. Romilly^ and Mr. Thomson^ for the Defendant. —There 
are two questions; 1st, whether the defendant ought to be 
compelled to pay the annuity after the 10th * of Januarx^^ 1799; 
2dly, which was the point, on which the Court felt a difficulty, 
•whether, if the annuity is to be paid, there ought not to be a 
contribution. This defendant in respect of this lease stands 
as a purchaser; and the case of executors and trustees is 
wholly inapplicable. They cannot deal with the property for 
their own benefit; but must take as trustees. Persons having 
a limited interest are not to avail themselves of the situation 
in which they are placed by the testator, having a tenant-right, 
to procure a much larger interest than the testator intended, 
at the expense of those to whom he intended that larger inte¬ 
rest. The grant of the annuity is out of the tithes merely: not 
mentioning the lease. The point of notice is, whether he had 
notice when he became the purchaser; not depending upon 
payment to this time in his own wrong. He stands, not only 
upon his marital right, but also as standing in the place of the 
mortgagee, paid off by him. He takes the lease in his own 
right as husband; and the Court cannot compel him to renew, 
because in another character, as administrator, he takes assets. 
The only cases to be found arc those of tenant for life and 
remainder-man; the principle of which is now well under¬ 
stood. ('t/J The difficulty in those cases was, to ascertain the 
proportion of the fine before the interest was known; which 
was generally by a reference to the Master. There has been 
no difficulty where it has been exactly known what interest the 
parties took in the lease ; as where the tenant for life renewed; 
and himself out-lived the term; having had the whole benefit 
he must pay the whole fine. So, where the tenant for life dying 
before the commencement of the renewed term, the remainder¬ 
man has the whole benefit, the latter must pay the whole fine. 
If during the term granted in 1778 the plaintiff had been cal¬ 
led upon to pay any part of the expense of renewal, he would 
probably have refused ; saying, it would be for the benefit of 
the remainder-man, not of himself. But in the event that has 
happened, it is clear, that if all these renewals had not been 
made, the plaintiff could have had no benefit whatsoever. The 
justice of the case then is, if the plaintiff desires to have the 
benefit, that out of the profits the fines and interest upon them 
should be paid; as in the case of a mortgage; for till then 
there is no clear fund. When that is discharged, the plaintiff 
will be entitled to the arrears of his annuity. The first encum¬ 
brance upon the renewed lease, commencing on the expiration 
of the old term, is the fines and interest; the next the arrears 
of the annuity; and then the defendant is entitled to the inte¬ 
rest in the renewed lease for his own benefit. That is the only 
decreq to which the plaintiff is entitled. It may probably be 

« 
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1802. necessary to renew again, before the encumbrances are dis- 
charged ; and in that case provision must be made for that be- 
Mooor fore the annuity. The defendant insists, that by his marriage, 
and the death of his wife, he became entitled to this leasehold 
ATiuiws. for his own benefit, subject to the charge created by 

the wife prior to the marriage, so far as the extent of her in¬ 
terest would make him subject to it; which cannot be carried 
further after her death than to charge her estate in the hands 
of her representative. Beyond that he acquired this interest 
in the estate for his own benefit. The annuitant might have 
compelled Mrs. Matthews to renew, or, it may be admitted, 
her representative to the extent of the assets; but has not a 
right beyond that to call upon the husband. 

Mr. Richards^ in Reply .—What he takes in right of his 
wife he takes in a manner as purchaser, but subject to the 
encumbrances; though he had no notice at the time of his 

[ 182 ] marriage. The Court would not have compelled the executor 
to renew, if he had not assets; but would have put the encum¬ 
brancer in a condition to renew, if he chose ; and to add the 
expense to his encumbrance. Since White \. White (a) the rule 
is, that the tenant for life pays only the interest. This is an 
encumbrance anterior to all the estates. There can be no 
distinction between this encumbrance and a mortgage. The 
dry question is, whether the husband takes the property 
in a different condition from that in which it stood in his 
wife. Though this is not to be considered as the case of 
executor or administrator, those cases show the principle, 
that a person taking in right of and through another shall take 
subject to the encumbrances. The instance of a person having 
a partial interest also applies strongly. Shall this defendant, 
having taken a partial interest in right of his wife, enlarge that 
interest without making the property equally liable to the en¬ 
cumbrances ? Bearing the two characters of administrator to 
his wife, and surviving husband, in which character he renew¬ 
ed does not appear. The tenant-right makes a strong part of 
the case. It is not strictly a right, but a fair expectation of 
value ; and on which a price is always set; a preference given 
by the lessor. If the lessee had disposed of the lease by will, 
or conveyed it voluntarily, the person to whom it was be¬ 
queathed, or the assignee, would have been bound by the 
equity. Can the right of survivorship amount to more ? If 
liable during the coverture, he was liable afterwards, taking 
by act of law. There can be no arrangement of contribution 
here. The defendant, thinking it worth his while to renew, 
takes it subject to all the equity with which it was cloathed in 
the hands of his \vife. As to the mortgage paid off by the de¬ 
fendant, this annuity is an encumbrance prior to that mortgage. 

[ 183 ] The Master of the Rolls ,—^The result of my examinauon of 
this case is, to entertain more doubt than I had even upon the 
first question. The lease having been in fact renewed, 1 


("a J Antty vol. iv. 24. 



Cases in Chancery. 


18i 


thought, upon some tenns it must be liable to the plaintiff; and 1802. 

that the difficulty would be how to arrange the terms. Upon 

the result of the case I have been brought a good deal to doubt, Moour 

as to the right of the plaintiff at all; for all the cases are cases _ 

ol representatives, persons having no right but from that ca- 
pacity, or their situation, as having limited interests. There 
jmay be very considerable distinctions between that case and 
this. The husband may forfeit or dispose of the interest dur- Husband 
ing her life. If he does neither, it survives to the wife. hU 

he survives, it goes absolutely to him. The question is, how chattel 
he takes it and whether subject to all the equities. There are real during 
many obligations which do not survive against the husband her life: if he 
after the coverture. There is no case resembling this; o*"*to 
from which any principle can be deduced, having a strict ana- her: if he aur- 

logy ; and I am not at all aided by the case of representatives, vives, it goes 

absolutely to 

• him (1) 

f The Master of the Rolls^ having stated the case, and ob- Many obli- 
served, that the covenants entered into on the grant of this gations, which 
annuity were in effect a covenant for further assurance, prO’a^Jl^Vthe 
ceededthus: hLband after 

The defendant contends, that all he was bound to was to coverture, 
pay the annuity during the term, the lease had to run, when f 1802. 
he acquired it in right of his wife ; insisting, that he now holds 
it in his own right, discharged of the annuity: or that, if lia¬ 
ble, at least the plaintiff is bound to contribute to the expense 
of renewal. If she had continued unmarried, there can be no 
doubt, the annuity would be as much a charge upon the re- r < 04 . -i 
newed, as upon the original lease: indeed she would have ^ 
been bound to keep up the lease on account of the annuity. 

The plaintiff acquired an interest in the lease for his life: not 
in present existence a lease to last so long, but with a capacity 
to be extended by renewals; and the charge would always at¬ 
tach upon each renewed lease; the grantor being bound to 
keep it up for his benefit. Her husband could derive no other 
interest in her right than she had. The lease and right of re¬ 
newal could pass to him only in the same plight and condition 
as she held them ; and therefore subject to every equity that 
would attach upon her. The husband taking by marital right 
is not esteemed a purchaser for valuable consideration. He 
stands precisely in the place of his wife. That is laid down 
in Fitzgerald v. Lord Fanconberg^ by the Lord Chancellor, 
the Master of the Rolls, and Lord Chief Baron Reynolds, Notice 
is therefore immaterial. The hu 8 band*s obligation to renew 
is different from that of the wife. After the dissolution of 
the marriage he is not bound by her personal covenants : but 
when the lease is renewed the equity attaches upon it; for 
the renewed lease is considered in equity the same lease. 

The plaintiff is not bound to contribute to the fines of re¬ 
newal. lliat would be to make him pay the consideration 
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twice. The case of Maxwell v. Ashe^ at the Rolls, 17th Dg- 
cember^ 1752, in a noteto Nightingalev. Lawson^(c) which 
I have looked at in the register’s book, is decisive. That case 
was this. 

Joyce James gave to the plaintiff, her niece, an annuity of 
100 /. payable half-yearly without any deduction for her life, 
out of tithes, held for lives of the Bishop of London. One life 
had dropped: the testatrix was herself another; and Mrs. 
Ashej the executrix and devisee subject to the annuity, was 
the third. After the death of the testatrix two new lives were 
added. Mrs. Ashe at first insisted, that she was not bound to 
pay the annuity, unless the annuitant would contribute to the 
expense of adding those two lives. Afterwards however she 
did not insist upon that claim. Mrs. Ashe died. At her death 
there was completely an end of all the lives, that existed pre¬ 
viously to the gift of the annuity. The children of Mrs Ashe^ 
to whom she devised, refused any longer to pay the annuity; 
insisting, that there was an end of the lease: or at least, that 
they were not bound to pay, unless Mrs. Maxwell.^ the annui¬ 
tant, would contribute to the expense of the former renewals. 
She filed her bill; insisting, she was not bound to contribute ; 
that, on the contrary they were bound to fill up the lives, that 
had dropped, for her benefit. The Court declared, the annuity 
was a charge upon the renewed lease. 

In that case, as in this, the lease in being at the time the 
annuity was created was wholly expired; and it was there 
contended by the devisees, as it is here by the husband, that 
they had then a right, having renewed with their own money, 
to consider the lease as their own, and as discharged from the 
annuity; which ought to continue only during the continuance 
of the original lives. There is no difference between the cases, 
except this, in favour of the present plaintiff; that he is a pur¬ 
chaser of this annuity for v^uable consideration, and against 
a person, who, as 1 have observed, is not considered in the 
light of a purchaser for valuable consideration, but as a mere 
volunteer. In that case the question was between two volun¬ 
teers ; and it was held there, that the annuity was not extinct 
by the extinction of the old lives ; and the annuitant was not 
bound to contribute to the renewal. 

Upon the authority of that case, and the principles I have 
before stated, declare, that the annuity claimed by the plaintiff 
is a charge upon the renewed lease of these tithes: and that 
the arrears must be paid, and the annuity must continue to be 
paid out of the profits of that lease. 
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CHAMBERS v. MINCHIN. 

LUCT RUSSELL^ by her will, gave and bequeathed to 
William Minchin^ and William Green^ the “ sum of 24W/. in 
.the 5 per cent. Consolidated Bank Annuitiesin trust in the 
first place to pay the interest and proceeds of one moiety unto 
and between her cousins Jane Snook and Elizabeth Clarke in 
equal proportions during their joint lives; and upon the death 
of either of them then to pay the whole interest of the said 
moiety to the survivor during her life ; and to pay the interest, 
and proceed of the other moiety “ of the said sum of 2400/.” 
unto John Chambers^ until such time as his daughters Ann^ 
Jane^ Elizabeth., and Lucy Chambers, respectively attain their 
ages of twenty-one years ; and from and after tne decease of 
the survivor of them, the said Jane Snook and Elizabeth Clarke, 
the testatrix gave and bequeathed the interest of the said other 
moiety in like manner unto John Chambers, until his said 
daughters shall respectively attain their ages of twenty-one ; 
and when as each of them shall attain such age, directed, that 
a proportionate part of the said ** moiety of 2400/.” shall be 
transferred into the name of each of them on attaining such 
age respectively; and upon the death of the survivor of them, 
the said Jane Snook and Elizabeth Clarke, (provided they shall 
have attained such age as aforesaid,) then a proportionate part 
also of the other moiety to be in like manner transferred to 
each of them respectively on their attaining such age, as afore¬ 
said ; and in case of the death of either of the daughters of 
yohn Chambers before the age of twenty-one the testatrix di¬ 
rected, that the share of her or them so dying shall go to and 
be equally divided amongst the survivors on attaining their 
respective ages of twenty-one years, as aforesaid. 

The testatrix then gave to Johii Chambers the sum of 50/. 
for mourning for himself and children and several specific and 
pecuniary legacies; and gave all the rest and residue of her 
goods, chattels, personal estate and effects, after payment of 
her debts, funeral and testamentary charges and expenses, to 
Mary Midford, Ann Roth-well, and fane Snook and Elizabeth 
Clarke, and the survivors of them, in equal proportions, to be 
paid them separate and apart from their respective husbands. 
The testatrix then appointed Minchin and Green executors 
and trustees of her will; directing, that they should be in¬ 
demnified from all costs and charges in and about the exe¬ 
cution of the said will; and gave them the sum of 50/. each 
over and above the sum of 300/. before given to Mtnchin. 

The testatrix died in February, 1797. The bill was filed on 
the 12th of February, 1798, by yohn Chambers and his infant 
daughters; praying, that the trusts of the will may be per¬ 
formed, so lar as it concerns the plaintiffs in respect of the 

■1... .t,i.— _ - 
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legacy of 2400/. in 5 per cent. Bank Annuities; that it may be 
declared, whether the testatrix meant, the sum of 2400/. in 
money^ should be laid out in the purchase of such S per cent. 
annuities; or, that so much money should be laid out as 
would * purchase the sum of 2400/. stock in the 5 per cent, an¬ 
nuities ; that directions may be given accordingly; and that 
the fund may be secured for the benefit of the infant plaintiffs. 

The testatrix at the date of her will and at her decease was 
not entitled to any stock except 156/. a-year Bank Long An¬ 
nuities. The executors by dieir answer, filed the 5th of May^ 
1798, stated the negotiation, that took place previously to 
the hling of the bill, with reference to the question upon the 
legacy to the plaintiffs. They admitted, that they had pos¬ 
sessed of the personal estate more than sufficient for the debts 
and legacies; and submitted, whether the legacy to the plain¬ 
tiffs is specific; and whether they have any right to any part 
of the personal estate; but believe, the testatrix intended to 
give the sum of 120/. a-year, part of the sum of 156/. a-year 
Bank Long Annuities, in trust for the purposes mentioned in 
the will; and not, that the sum of 2400/. should be laid out in 
S per cent. Bank Annuities, or that so much money should be 
laid out in such fund as would purchase the capital stock of 
2400/. Green stated, that he prepared the will; and that from 
the instructions of the testatrix he understood, she intended 
the interest only of so much of her money as was then invested 
in any of the public funds bearing interest at 5 per cent, but 
for want of proper instructions he erroneously called the same 
5 per cenf. Consolidated Bank Annuities, instead of Bank 
Long Annuities; wherein her money was then invested; and 
he also understood, the testatrix did not intend, that any part 
of the stock should be sold for the purpose of investing the 
produce in any other public stock; but that so much as 
would pay the sum of 120/. a-year should remain in the names 
of the defendants until the respective deceases of Jane Snook 
and Elizabeth Clarke^ and after the decease of the survivor 
should be transferred to the plaintiffs upon attaining twenty- 
one. 

The defendants further stated, that they believe, that, in 
case a sufficient part of the personal estate shall be laid out in 
the purchase of 2400/. in the 5 per cent. Navy Annuities, the 
personal estate will be very little more than sufficient for the 
debts, legacies, and funeral expenses. 

By the decree, made on ihe 7th of June., 1799, the accounts 
were directed against each of the executors ; and it was de¬ 
clared, that the bequest of 2400/. expressed in the will to be 
5 per cent. Consolidated Bank Annuities was intended to be 
a legacy of 2400/. 5 per cent. Bank Annuities; and, in case 
there should be sufficient to pay the debts, funeral expenses, 
and legacies, and the costs of this suit, it was ordered, that 
the defendants Minchin and Green should purchase out of the 
testatrix*s estate 2400/. 5 per cent. Bank Annuities, arid direc¬ 
tions were given fpr transferring the fund, when purchased, 
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to the Accountant-General upon the trusts declared by the 1802. 
will. * 

The Master’s Report stated the accounts; upon which some Ckambbu 
debts and legacies were still unpaid ; and that the defendants 
Minchin and Green had not purchased 2400/. Bank Annuities, 
as directed by the decree. The cause coining on for further 
directions, it appeared, that the Long Annuities had been sold 
out; and that Minchin had absconded insolvent; upon which 
an inquiry was directed, under what circumstances Green exe¬ 
cuted the power of attorney to Minchin for sale of the Long 
Annuities. Upon that reference the Master stated the affi¬ 
davit of Green^ who was an attorney at Basingstoke^ and acted 
in the affairs of the testatrix there, not to a great extent, that [ 190 ] 
Minchin^ who resided in London^ had the sole management 
and conduct of all the affairs of the testatrix, transacted in 
London; that in Aprils 1799, Minchin sent to him a power of 
attorney to sell out the Long Annuities; that Green being 
fully impressed with the truth of a letter from Minchin^ dated 
the 9th of February^ 1798, and that it was necessary for him 
to execute the power of attorney for the purposes of the will 
immediately signed it; and that he had no motive whatever 
for signing it than for the purpose of enabling Minchin to 
carry into execution the trusts of the will. 

The Master also stated, that the only part of the letter re¬ 
lating to the execution of the power oi attorney was these 
words: “ I am conclusively of opinion, that it will be better 

for all parties to purchase into the 5 per cents, on the score 
** of policy and prudence; and, when we meet, will assign my 
“ reasons for it.’’ 

This letter also stated, that Minchin had written to Cham-- 
bersy that he should be apprized of their determination in ten 
days; that the 10th day expired that morning; and he, 
(Minchiiiy) had just received the label of a subpoena j and sup¬ 
posed one had reached Green. 

The cause coming on for further directions, the question 
was, whether the defendant Green should be charged. 

Mr. Piggotty and Mr. Trowery for the Plaintiffs .— Upon the 
facts disclosed by the report Green is responsible ; and if he is, 
though the stocks were low, when this fund was sold out, the 
rule is perfectly settled, that it must now be replaced ; and he 
must also answer for the dividends since Aprily 1799. The 
stock standing in the name of the testatrix, could not by the 
course of the bank be sold out without an authority from both 
the trustees. The motive assigned by Green for his conduct [ 191 ] 
is the letter written by Minchin long before, viz. in Februaryy 
1798; the date of the power of attorney being in Aprily 1799. 

Clearly therefore that letter was not acted upon. The sale 
took place after their answer was put in; submitting to act, as 
the Court should direct: a cause in Court: a dispute upon the 
.construction of the will; in consequence of which the defen¬ 
dants’*state that they cannot act ; Green also an attorney, who 
must have known what was proper to be done j that the fund 
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ought to have been transferred to the Accountant-General. The 
letter is stated shortly in the report: but it gives notice to 
Green of the intention to file the billy and that Minchin had 
actually received a subpoena. For what purpose was this sale ? 
At the former hearing it was said, they were under the neces¬ 
sity of selling this fund; as it was a perishable fund. If that 
was the reason, why was it not done before ? 

The principle as to executors is, that both concur in the 
act, and the act is voluntary: Sadler v. Hobbs y (a) Scurjield v. 
Hawes, (b) In that case the Master of the Rolls observes, 
that till Westley v. Clarke {c) there is no case, where an execu¬ 
tor joining in a receipt has not been held liable. Any attempt 
to shake those decisions would be extremely dangerous. In 
this instance the act was not only unnecessary, but wanton. It 
was also deliberate : the recent decisions, Balchen v. Scotty(d) 
Rowth v. Hawelly (e) Hovey v. Blakemany (f) and Bacon v. Ba~ 
coUyig) which will be relied on for the defendant, have not a 
circumstance analogous. This defendant acted under the 
trusts of the will; made various payments; and with the ex¬ 
ception of the receipt of this fund acted equally with the other 
executor. 

Mr. Richardsy Mr. CoXy and Mr. ThomsoHy for the Defendant 
Green. —It cannot be said, that this defendant had any sinister 
view; and he did not receive any of the money, or interfere 
in this transaction. He living in the country, the other trus¬ 
tee living in town managed the property; and procured from 
him the power of attorney, for a given purpose, to change the 
fund. Certainly his conduct was indiscreet in a great degree. 
The late cases are very much in his favour. It does not appear 
to be an established rule, that executors joining in a receipt 
shall be charged; for in Churchill v. Hobson (a) a distinction 
is made between creditors and legatees. The late cases incline 
the other way very much. Lord Alvanley in Hovey v. Blake- 
man acceded to Westley v. Clarke. The principle established 
there, and approved by Lord Alvanley y is, that in no case shall 
a trustee or executor be charged with money, which does not 
actually come to his hands ; if that fact can be clearly esta¬ 
blished. If that is left in doubt, the circumstance of joining 
in the receipt certainly makes a difference in the case of trus¬ 
tee and executor. In Sadler v. Hobbs it was the joint act of 
both: each trusting to the credit of the person, with whom 
the deposit was made. In Balchen v. Scott the executor re¬ 
ceived the property ; and handed it over as executor; and that 
occasioned the loss. In Hovey v. Blakeman it was impossible 
to overcome the admission in the answer: but Lord Alvanley^s 
mind throughout was very much in favour of an executor, who 
does not actually receive the money, and merely acts a formal 

Ca) 2 Bn. C. C. 114. fbJSBn C. C. 91. 
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party though unnecessary. That case may be stated as the 
, result of all the cases; Lord Alvantey * having taken great pains 
to extract some principle from them. In Bacon v. Bacon the 
circumstances appeared by the affidavit of the defendant. He 
placed confidence in the representations of Kirby, It was the 
duty of the executor to see that the money was applied, if 
the doctrine, as now pressed, is right. 

Lord Chancellor.— That case is very rightly decided. It 
is the business of the executor to pay the debts, and to find 
out the creditors : for they need not demand but by an action. 
He could not go personally about the countr}'. If he sends a 
trusty person, that is all that can be expected; and there he 
made the best choice possible, the person trusted by the tes> 
tator in his life and at his death, and for a purpose, in which 
he was answerable as executor. The fact in this instance is, 
that the fund was in the hand of the Court: no act necessary 
but to join in a transfer to the Accountant-General. If the 
purpose was to change the fund, as the Court would order it 
to be changed, as from Long Annuities to 3 per cents, (a) 
and the executor in the country executes a power of attorney 
to the executor in town for that purpose, I admit, that is jus¬ 
tifiable ; being for a purpose belonging to the administration 
of assets ; but not to change it to Bank Stock. It is one thing 
for an executor upon a communication by the other to accede 
to a purpose directly connected with the will; and another, 
where it arises out of the acts of parties out of the will. In 
Balchen v. Scott the executor determined not to act. What 
could he do then but hand it over to the other ? 

For the Defendant. —^The motive in this case was as honest 
as that of Bacon. The executor in the country does this act 
under an impression, that a due use was to be made of it; 
believing, the other executor intended to change the fund; 
which he thought necessary; placing confidence in the per¬ 
son, in whom the testator placed confidence. Acting bond 
fidcy but misconceiving the object, and never receiving a 
farthing, it would be too much for a Court of Conscience to 
charge him with the whole for an error of judgment. Scurjield 
v. Hoxves is only a revival of the old rule. The expression 

unnecessarily” is used in that case in this sense; that the 
other executor might have done the act just as well without 
him. This act was not unnecessary in that sense; for this 
purpose it was necessary that both should join. 

Mr. Piggott., in The circumstances of the suit'and 

the decree make this one of the strongest cases. The silence 
of the defendant at the hearing of the cause was most cul¬ 
pable. As to the necessity of the act, the question is upon 
the necessity of any transfer: a consideration antecedent to 
that of the necessity of his joining. The purpose in Bacon 
\. Bacon was to discharge the debts of the testator ; necessary 
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acts in the administration of the testator’s affairs: so,, in the 
other cases, where the executor has been excused, the thing , 
itself was proper to be done: and he concurred simply to 
enable the other to do that. What resemblance have they to 
this ? No case is so destitute of apolo^. This transacdon 
was a gross and unjustifiable breach oi duty; for a profes¬ 
sional man cannot be supposed so ignorant as to imagine a 
necessity for putting this fund in the 5 per cent. Bank Annui¬ 
ties, to answer this legacy, before the decree; the legatees 
not desiring it. 

Lore/ Chancellor. —I shall look through the cases,not from 
any doubt how I ought to decide this; but being unwilling to 
risk any ground, that might militate against that, which is 
taken to be the present rule. In Sadler v. Hobbs Lord TTiur- 
low took a great while to consider; and decided it, as his habit 
was, not upon circumstances, but upon a principle that he 
hoped would stand; and not only upon the principles of this 
Court, but of law. His lordship expressed a decided opinion 
against Westley v. Clarkei and not in that instance only; for 
he abided by Sadler v. Hobbs always afterwards both in bank¬ 
ruptcy and upon other occasions. I am now called on to 
decide between that case and the opinion expressed by Lord 
Alvanley in Hovey v. Blakeman^ setting up Lord Northington's 
rule again. 

Lord Chancellor. —am not able to satisfy myself that 
the opinion 1 have formed upon this case is wrong. With re¬ 
gard to this legacy these executors are made trustees. It 
appears from the answer, to which and the report 1 shall con¬ 
fine myself, that previously to the filing of the bill the plaintiff 
had been claiming, that this sum should be laid out in 5 per 
cent. Navy Annuities; that the executors resisted that claim; 
that the residuary legatees were thought to be interested in 
that resistance; that it was suggested, as convenient to all, 
and not much expense to those interested in the residue, that 
the 5 per cent. Navy Annuities should be bought; that a pro¬ 
position for that purpose was about to be adopted; and while 
that was in agitation, the bill was filed. That fact is very 
material, with reference to die date of the letter, referred to in 
the report, three days only previous to the filing of the bill. 
Upon the admission in the answer, charging themselves with 
the joint possession of assets sufficient to pay all the debts and 
legacies, a decree somewhat different might have been made; 
and it might have been argued with considerable colour, that 
the moment the construction was given to this bequest, both 
the defendants should have been forthwith ordered to pay 
this legacy among others ; and it was upon them to show by- 
strong and pregnant evidence, either, that it was an improvi¬ 
dent admission, or, that some circumstances had occurred 
since the answer, entitling them not to be considered as hav¬ 
ing possessed sufficient for all the legacies as well as the debts. 
In most of the affairs of the testatrix, connected as to local 
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admiitistration with this place, Minchin principally acted. 

^ Green acted In some of her affairs at Basingstoke., though not 
to a very gp'eat extent; and he very rashly and most improvi¬ 
dently placed an unlimited confidence in Minchin as to the 
affairs here. Minchin was, not only his co-trustee, but also 
his town-attorney and agent in this cause; and it is very clear, 
that, if a trustee trusts an attorney, he must abide by the effect 
of that confidence. There is no evidence as to tne circum¬ 
stances attending the transmission of the power of attorney, 
but the simple fact, that it was sent and returned. Whether 
any thing of the purpose, for which it was sent, was commu¬ 
nicated, is not disclosed. There is no manner of evidence, 
upon which it can be collected, that if their judgment, as 
stated in their answer, was wrong, any circumstances had oc¬ 
curred, leading to a bona Jide correction of it; or any trans¬ 
action among those claiming under the will between the time 
of putting in the answer and the sale of the stock, upon which 
they could have conceived that a due administration of the 
trusts, as far as related to this property. Neither is there any 
evidence, that Green ever made any inquiry what use was 
made by Minchin of the power of attorney; what became of 
the annuities sold; and whether they were applied in any 
manner to the trusts of the will. I consider Green as attending 
the Court by Minchin, not as his co-trustee only, but as his 
solicitor. The decree was made without any communication 
to the Court that the fund had been sold: the defendants ac¬ 
cording to the effect of their answer inducing the Court to 
believe, that it remained in the state in which it was when 
the answer was put in; and contending upon the point stated 
in the answer as to the intention. The decree takes up the 
consideration, whether there would be enough for the other 
legacies ; not howev’er upon the effect of the answer charging 
them jointly with any thing; but directing an inquiry, what 
each had possessed; and making a declaration, negativing 
altogether the proposition, made, before the bill was filed, that 
5 per cent. Navy Annuities were to be bought, and the idea, 
that Green had attributed as the intention. I cannot infer from 
the letter in February, 1798, that Green took the proposition 
contained in it to be a due execution of the purposes of the 
will, in opposition to his answer in May, representing it, not 
only as an undue execution of the will, but contrary to the 
intention, inconsistent with his duty to the tenants for life 
and the residuary legatees, and an extravagant claim, without 
a single ground tor inferring, upon any rational principle, that 
he had altered that solid opinion, expressed upon his oath. 

It comes then to the naked case of co-executors, by an ex¬ 
press bequest however attaching upon this property, co-trustees 
also; as indeed they would have been, even without such ex¬ 
press bequest, in a certain sense; the joining of both being 
. necessary to a transfer; and therefore, if they were mere exe- 
tUtors,«they would be to be considered with reference to the 
principles of trustees. 1 have looked into all the cases. £xe- 
Voii. VII. 17 
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1802. cutors were by the old law contradistinguished from trustees 
thus far. It * was laid down as a general rule^ that, where 
Cbaxiikus executors joined in a receipt, both having the whole power 
V. over the fund, both were chargeable : where trustees joined, 
r **198^1 having the whole power, and the joining being neces- 

■* sary, only the person receiving the money was by the general 
that executors chargeable. It is impossible to deny, that the rule as tp 
joining in a executors has been pared down in some degree by some of 

receipt are all the late authorities; and I will add, in a much greater degree 
of those authorities than by the precedents, to which they 
trustees onlV refer; for with regard to some of those cases, where executors 
the person re were not charged for joining, it might be maintained, that if 
ceiving the a sole executof had under the same circumstances put the 
™^i»n ofthe the hands of the banker, or of a stranger, the sole 

distinction, executor would not have been chargeable; and then, if one 
The Lord executors puts the property into the hands of the other, who 
Chancellor happens to be the banker, or in such a situation, that the act 
disapproved improvident, those authorities upon such circumstances 

in favour of cannot afford any fair distinction. 

executors of Lord Northington in Westley v. Clarke seems to entertain 
that rule. a doubt, whether that general rule could be fortified by pre¬ 
cedents. I am much mistaken if there are not many. It 
seems a strong act to dispute the existence of the general rule, 
when no man can look at the Reports of Lord Hardwicke's 
time without seeing, that he considered that rule as well esta¬ 
blished as any; distinguishing between acting upon legal and 
moral necessity. The later cases seem to suppose it has a 
tendency to discourage executors from acting; therefore de¬ 
priving persons of the providence arising from the readiness 
with which executors will take upon them the duty, if the rule 
is more relaxed. This case does not call on me to discuss 
whether that is well founded: but in my opinion it is very ill 
founded; for a plain, general rule, which once laid down is 
[ 199 j easily understood, and may be generally known, is much more 
inviting to executors than a rule referring every thing to the 
particular circumstances. A simpler rule never existed, than 
that, if the executor acts without necessity, he takes the power 
over the fund; and shall not say, he has not the power over it. 
It is a rule in favour of executors; enabling them to refuse to 
act, because it is not necessary; and therefore they will not 
involve themselves in the consequences. Take it the other 
way. Will. executors be safe under the rule requiring the 
particular circumstances to be inquired into ? Let them read 
all the determinations by Lords Hardwicke^ Northington^ Thur~ 
/ow, Kenyoriy and Ahanleyy and say, before which of those 
Judges they should wish ^eir causes to be decided; for the 
executor would come under this peril; that he is to decide for 
himself, not upon a general rule, that he understands, but 
upon the effect of particular circumstances; upon the effect of 
which no two of those Judges in the particular cases before 
them agree. •> 

1 intimate this; being of opinion, that it is never wise to 
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shakeSi general rule, if it can possibly be avoided. But it is 
, not necessary to go into the doctrine upon the general case; 
for I consider Green as a trustee ; and it is fit to look at him 
in that character. In many cases there has been a legal ne¬ 
cessity for their concurrence. But it is not enough to say, it 
is legally necessary: but their purpose must be made out to be 
connected with the due execution of the trust. Examine this 
case by that rule. Can it possibly be said under the circum¬ 
stances stated by the report, that Green did more than leave it 
to Minchtn to do what he pleased with the property ? He must 
then stand or fall by the purpose, with reference to which 
Jilinchin acts upon it; which is, to deprive these infants of it. 
Did Green take common precaution ? Did he endeavour to 
learn what the purpose was? The purpose proposed in 1798 
could only be effected by arrangement. It was not understood 
to be according to the intention. He swore in his answer, it 
would be contrary to the intention. No account is given, by 
what means he was persuaded to change the opinion he had 
formed; or, under what circumstances he was persuaded 
merely by a letter, requiring him to give absolute discretion 
to Minchtn^ to concur in that act, so as to think it consistent 
with any principle that he acted with bona Jides ; enabling his 
co-trustee to eXefeute a purpose connected with the due exe¬ 
cution of the trust. But taking into the account that he must 
be connected with Minchiny as attorney, as this is a civil de¬ 
mand, 1 must fix him with it. 

Upon the whole, taking the most favourable case for the 
protection of executors and trustees, it does not throw a shield 
over a person acting as improvidently as this defendant has 
acted; and if I cannot find such a principle, however 1 may 
lament the consequences in this case, 1 cannot give that pro¬ 
tection. 
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1802. 

Rolls. 
June 2. 


MOTT V. BUXTON. 


I'he Court A PETITION was presented on behalf of an infant, en- 
KfuKcl to or- titled under a trust to convey to an estate in tail male, pray- 
roHs AcMobc Court rolls, books, &c. relating to the manors, &c. 

delivered by to which the petitioner is entitled, may be delivered by the 
the stewsrd steward appointed by the trustees to the steward of the testa- 
die tr!ist«8 to "*®*’'*^*y guardian. There was no suggestion of improper 

the stewani of C®***^UCt. 

the testamen The petition stood for judgment, 
tary (^rdian: 

M^sugge^fon Master of the Rolls .—^This petition does not pray, that 

of improper these Court rolls, books, &c. may be brought into Court; but 
conduct or ad- in effect calls upon the court to determine, which of these 
th"**&*^ persons is duly appointed. If it is true, as was contended, 
cc ange. testamentary guardian has a right to appoint the 

steward, he might maintain an action for money had and re¬ 
ceived against the steward acting under an illegal and void 
appointment. The application pught rather to have been, 
that the trustees mignt appoint according to the nomination 
of the testamentary guardian. The legal estate is undoubted- 
Where any ly in the trustees; for this is a trust to convey; and whenever 
act is to be any act is to be done, it is a trust, and not a use executed, (a) 
vevanceiobe Court certainly * would interfere to prevent an undue ex- 
made, the es ercise of their legal power, and if this were an appointment 
tale is a trust, now to be made for the first time, it would be very fit to at- 
not a use exe- wishes of the testamentary guardian, or even of 

*'r** 902 1 cestuy yue frttsf himself; but when this appointment was 
^ made, it was altogether unobjectionable; and allowed on all 
sides. The question is, whether it shall be set aside without 
proof or suggestion even of improper conduct or of any ad¬ 
vantage from the change. Under the circumstances there is 
no ground for the change; even if the Court could interfere. 

Petition dismissed. 


faj See Feam^s Coat. Rem. 123, &c. 4 Edit. 
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WYNN V. MORGAN, (l) 


1802 . 

Rous. 
June 2. 


THIS bill was filed for the purpose of obtaining a specific Where the 
performance of articles of agreement for the purchase of an 
estate in Carnarvonshire from the plaintiff. The articles were to"be*exe- 
dated the 3d of September^ 1800; and signed by the plaintiff cuted, » not 
and the defendant; and expressed^ that in consideration of material, and 
2500/. to be paid on or before the Ist of November next, and de* 

of 1150/. to be paid on or before the Ist of January next to lay.theven- 
the plaintiff, his neirs, executors, or administrators, being the dor, though 
purchase money for the absolute purchase of the premises, the not haying a 
plaintiff covenanted with the defendant, his heirs, executors, 
administrators, and assigns, that the plaintiff or his heirs contract was 
would on or before the 1st of November next make a good title to be exccut- 
to the Mansion House and lands ; and deliver an abstract of 
such title on or before the 1st of November; and would before Jjjgj 
the 1st of January next by such good and sufficient convey- ing able to 
ances and assurances as the defendant, his heirs or assigns, or make a title at 
his or their * counsel, should direct, cause to be well and suffi- ***** 
ciently conveyed and assured unto and to the use of the de- gpeclRc peA 
fendant, his heirs or assigns, or to such other person or per- formancL (2) 
sons as he or his heirs should appoint, the Mansion House [ * 203 ] 
and lands, &c.; and the defendant covenanted, that he would 
upon the 1st of November pay the sum of 2500/. to the plaintiff, 
and 1150/. on the sealing and execution of such conveyances 
and assurances, being the consideration money agreed upon 
between the said parties for the absolute purchase of the fee- 
simple and inheritance of the premises ; and that the defend¬ 
ant, his heirs or assigns, should be entitled to the rents from 
the 29th of November next. 

In the attestation it was stated, that it was first agreed, that 
the said purchase money should be paid in one entire sum on 
the 5th of February next, and not as before mentioned. 

This purchase was not carried into effect; the defendant 
objecting to the title, on the ^ound, that the plaintiff could 
not convey the fee simple: his only interest being by pur¬ 
chase, under a decree, of the remainder of a term of 1000 
years, created by the will of Mary Pugh ; upon trust by sale 
or mortgage to raise money for payment of debts and other 
charges. After the bill was filed, the plaintiff procured an 
Act of Parliament in the last session, vesting the fee simple 
and inheritance of the estates of Mary Pugh deceased in 
trustees, and their heirs, upon trust to complete the sales of 
such parts as had been sold under the direction of the Court. 

Jl/r. Richards^ and Mr. Spranger^for the Plaintiffs admitted, that 

{ (1) Cited and confirmed, 4 Desaua. Cha. v, Gratz, 6 Wheaton. 526. See, also, Htplntm, 
Rep. 136.} V. AuUIf S Cranch. 262. Jlepburtk v. Dundaa, 

1 (2) See the general rule stated, BratUer 1 Wheaton. 196. 3 Serg. & Rawle. 432.jf 
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1802. by the late cases, (a) the time is essential; * but observed, that 
no objection of that sort had been raised: the objection being 
WrNir taken upon the title; and that objection being removed, the 
v- plaintiff, though he had not a good title at the time the con- 
r ^*^ 204 ' 1 **'*^*'^ entered into, or was to be performed, may compel 
^ J an execution of the contract. They cited Langford v. Pitt^ (a) 

and Lord Stourton v. Meers. (b) 

Mr. Romilly^ and Mr. Stanley^ for the Defendant.— 
Court will not carry into execution an agreement that is not 
reciprocal. The defendant was ready with his money: but 
the plaintiff had not a title when he contracted to sell. A 
term of lOCX) years is not equal to the fee. In point of in¬ 
terest it is as good: but there is a variety of reasons for pre¬ 
ferring to purchase the fee, which was clearly the intention 
of the defendant; who in March expressly said, he would 
have nothing to do with it. The plaintiff could not make a 
title without the aid of Parliament. This is not therefore like 
the usual objections, that a term is to be got in, &c. It was 
not clear, that Parliament would give that aid. The bill was 
filed without even suggesting, either, that the objection was 
not good, or, that it should be removed; and the Act of Par¬ 
liament was not obtained till two months afterwards. Can 
the defendant then be compelled now to accept the title, con¬ 
sistently with the late authorities, holding the performance of 
contracts to greater strictness, and considering the time ma¬ 
terial f Under the circumstances the plaintiff is entitle^ to no 
favour; and it would be very hard to hold the defendant liable 
at any indefinite time. 

Mr. Richardsy in Replyy was stopped by the Court. 

[ 205 ] The Master of the I'hc defendant does not allege, 

that the execution at the day was at all material to him, and 
there is nothing to show, it was considered so by him. But 
his objection is of a different sort; that upon the day, on 
which the contract ought to have been carried into execution, 
no good title could be made by the plaintiff. It is unnecessary 
to determine generally, whether a plaintiff can at any distance 
of time come to this Court; and say, he is now ready to make 
a title; though he could not at the time the contract was en¬ 
tered into, and when it ought to have been carried into exe¬ 
cution. But I am called upon to determine the converse of 
that, and to say, if the plaintiff cannot make a completely 
good title at the time the contract ought to have been carried 
into execution, he never can come tor an execution. That 
would contradict the whole current of authorities; and would 
be in opposition to the uniform practice; for it is in the ex¬ 
perience of us all, that it has been absolutely necessary for 
the party insisting upon the contract to do something to en¬ 
able himself to convey a completely good tide; and yet either 

Spurrier v. Banceek,- Harrington v. Wheekr^ ante, vol. iv. 6(»7. 686; 
Gueet V. Homjray, ante, vol. v. 81^ and the references. 
faJ p. 204. 2 P. mu. 629. Stated 2 P. mU. 830. 
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the ejection has never been taken, or it has never prevailed ; 
^ for there is not a single instance of its having prevailed, so 
nakedly stated. Yet there are numerous instances, in which 
it might have been made; where acts were to be done. I am 
always supposing, that the day, on which the contract was to 
be carried into execution, is not material; and that the party 
is obliged to rest upon the objection to the title. There has 
been no unreasonable delay here. As soon as it was known, 
that the defendant meant to insist upon the objection, the 
plaintiff immediately set about remedying it; and he does re¬ 
medy it in a short time by procuring an Act of Parliament; 
and in three months was able to make a good title. There¬ 
fore, deciding against the plaintiff, 1 should be under the ne¬ 
cessity of saying, if any flaw existing at the time the contract 
was to be carried into execution, can be pointed out, it cannot 
be enforced. That would be too strong. It is not necessary 
to infer from that, that at the distance of years the vendor 
may come, and say, he can now make a title, and ask a spe¬ 
cific performance. Each case must depend upon its circum¬ 
stances. All I say is, there are no circumstances in this case 
to prevent the plaintiff from having a performance. 

J/r. Richards applied for costs. 


1802. 

Wtww 

MoROAir. 
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The Master of the Rolls .—There was a frequent reference to 
know, at what time the title could be made. At the insti¬ 
tution of this suit a good title could not be made. 'I'herefore 
I do not see that I ought to give costs. Decree a specific 
performance, and a reference to the Master to settle the con¬ 
veyance, if the parties differ, (a) 

(a) A vcmlor is entitled to the opportunity of m.'iking' out a bettor title be¬ 
fore t)ie Master. See Jenirius v. liilcs, vol. vi. 64C. 


DOWNES v. THOMAS. /va. it. 24. 

June 4. 

THE bill was filed by creditors of the Marquis of Donegall^ Decree for 
claiming the benefit of a trust, created in 1794, against the 
Marquis and the trustees. . , StVagSt 

By indentures of lease and release, a term of one thousand the tmsteea : 
years was vested in trustees; upon trust by sale or mortgage the other de- 
of estates in Ireland, and by the rents, issues, and profits, "°t 

until such sale or mortgage, to raise and pay the debts. upon^process 

* The bill prayed, that the indentures may be established, to sequestra- 
and the trusts thereof carried into execution; and that the de- ‘"'J?"- 
fendants, the trustees, may be directed by sale or mortgage C *207 ] 
to raise and pay the plaintiffs, and the other creditors, who 
shall come in and contribute to the expense of the suit, what 
shall be due to tliem for principal and interest, &c. The trus¬ 
tees by their answer submitted to act as the Court shall direct. 

The defendant, the Marquis of Dontgall^ did not appear. 
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1802. They determine the present case, upon the aupposltiotv, that 
no real estate passed to the executors. Here, I presume, the 
I'owKLi whole real estate was given to the son. The case of Finch v. 

Hattersley was furnished me by Mr. Lloyd. Mr. Lloyd says, 
RoBiHa. devise in that case was held to be a charge upon the 

real estate. But there the wife, the executrix, was the devisee 
of the real estate ; so that she had by that the means of paying 
the debts out of the real estate. Lord Alvanley in Keeling v. 
Brown puts the decision upon that. In this case the defend¬ 
ant, the devisee, is an infant, and therefore 1 cannot order the 
estate to be sold until he comes of age. I can only declare, 
that the simple contract creditors are entitled to stand in the 
place of. the specialty creditors ; with liberty to apply, when 
the infant comes of age, to have the estate sold to pay their 
debts. This proceeds upon the idea, that there is no real es¬ 
tate but what is specifically devised to the son. 


Rn&u. 

Mty 24, 25. 

June 3. 

Thuiig'h a 
defendant re¬ 
sisting a sped 
fic perform* 
ance may go 
into parol evi 


WOOLLAM V. HEARN. (1) 


WILLIAM HEARN^ being possessed of a house in Ely 
Place^ under an agreement for a lease for seven, fourteen, or 
twenty-one years, from the 25th of * December , 1794, agreed to 
let the house to Penelope Woollam for seventeen years ; and a 
memorandum, dated the 11th of December^ 1798, was executed 
dence, that by by them; stating an agreement for a lease to the plaintiff from 
fraud the writ- ^he defendant for seventeen years, to commence at Christmas 
next, at the yearly rent of 73/. 10.J.; the tenant paying all taxes 
press die real except the land-tax, which Hearn agreed to pay : the lease to 
terms, a phiiii- contain all usual covenants ; and also covenants, that no pub- 
tlie^*Hr'°ose*oftrade should be carried on in the premises; and that no 
obtamhlg a' ” alteration should be made in the front; that the lessee should 
specific per- leave the premises in tenantable repair, with other covenants 
formance with relative to the situation of Ely Place^ as being extra-parochial. 

*r***oi 2 1 against Hearn; stating, 

I J that the rent of 73/. 10«. was inserted by mistake, or with 

some unfair view : the real agreement being, that the plaintiff 
was to have the lease upon the same rent as the defendant 
paid to his lessor; and that he did not pay more than 60/.; and, 
in confidence, that a lease would be executed to her, she paid 
60/. to the defendant at the time of executing the agreement, 
being the moiety of the sum, which the defendant alleged he 
liad laid out in repairs. She also paid 33/. I5f. 6</. for fixtures. 

The bill prayed a specific performance; and that the de¬ 
fendant may be decreed to execute a lease according to the 
agreement, at the rent of 60/. or such other rent as the de¬ 
fendant paid his lessor. 

The defendant by his answer denied, that 73/. 10$. was in- 


] (1) Cited and remarked upon, 4 Johns. Cha. Rep. 148; and see Gillespie v. JRpon, 3 Johns, 
Cha. Rep. 598, et. »eq.\ 
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sorted by mistake, or with any unfair view; or that the agree¬ 
ment was, that the plaintiff should pay the same rent as the 
defendant paid; which he admitted to be 63/. He stated, that 
he believed he might say in the * course of the treaty, that she 
would have the premises upon the same terms as the defend- r 
ant had; not meaning, that she was to have them at the same ' 
rent: but that she would on the whole have them upon terms 
of equal advantage with the defendant; considering the money 
he had expended upon them. He admitted the payment of 
60/.; stating, that it was not a moiety of the money laid out 
by him; though at the time of payment it might have been so 
called. 

On the part of the plaintiff, her son stated by his deposi¬ 
tions, that when he treated with the defendant lor a lease of 
the house, he said, he had got a lease of it; but could not at 
that moment lay his hands upon it; that he did not exactly 
know what the rent was, but it was somewhere about 70/. a 
year ; that he did not want to get any thing by her; and she 
should have the house upon the same terms he had it himself, 
which he repeated several times afterwards. The plaintiff^s 
solicitor stated, that the defendant repeatedly said, upon being 
pressed to execute a lease, that the plaintiff held the house 
upon the same terms upon which he held: but, when the de¬ 
ponent proposed to him to execute an assignment of the origi¬ 
nal lease, he objected, that it was always his maxim not to 
part with the original lease, but to hold it in his own posses¬ 
sion for his security. 

Mr. Romiliy^ and Mr. IVetherelly/hr the Plaintiff. 

To the objection, that the plaintiff cannot va^ the written 
agreement, the answer is, that this is a case of fraud; upon 
which you must have recourse to parol evidence ; otherwise it 
cannot be made out; and that takes it out of the statute i (a) 
Shirley v. Stratton, (b) Toung v. Clark, (a) Buxton v. Lister. (b) 
These are cases of defendants resisting the performance on 
the ground of fraud; but the same principle must apply to the 
case of a plaintiff complaining of fraud. The rule “ Caveat 

emptoP^ does not apply in this instance. A person buying 
an estate has no ri^t to ask the vendor what he gave for it. 
But this is very different; amounting to a warranty. Though 
there is no case precisely similar, the result of all, which are 
collected by Mr. Fonblanque^ (c)is., that upon fraud, or mistake, 
parol evidence is admissible. There are several cases before 
Lord TkurloWy in which it is laid down, that a party may alter 
a term in the agreement in the case of fraud: Lord Irnham v. 

, Childs (d) where it was taken as clear, that, if the clause had 
been omitted by fraud, a redemption would have been permit¬ 
ted; so in Lord Portmore v. Morris^ (e) before Lord Kenyon. 
In Joynes v. Statham^ (f) and Walker v. Walker ^ (g) Lord 

fo J Stat. 29 Ch. II. c. 3. 1 Bro. C C, 440. 

• P‘ 214. Pre. Ch. 538. See the references in the notes by JVfr. Fineh. 

(b) 3 Mk. 383. fe) 1 Fonb. 122. rd) 1 Bro. C. C. 91. 

CeJ2 Bro. C. C. 219. C/J 3 -Bk. 388. fjfJ 2 Atk. 98. 
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Hardxvtcke intimates an opinion, that the plaintiiT might.have 
done so, if the parties had been reversed. Rich v.'Jackson (h) 
was determined upon the OTOund, that it was not a case of 
fraud. If the bill had been nled against this plaintiff, upon all 
the authorities she might have insisted upon this variation; 
for the Court would not assist a plaintiff coming to enforce an 
agreement, by his own fraud not according to the true con-, 
tract. There can be no principle, why a man may set up a 
fraud defensively, which he cannot offensively. The defendant 
must go the len^h of saying, that no proof of fraud, however 
clearly it may be made out, that the written agreement was 
not the actual agreement, will be adequate. Certainly a plain¬ 
tiff must make out a stronger case. The consequence of re¬ 
fusing this relief would be, that the person who contrived the 
fraud, and who, if he filed a bill, would not be permitted to 
set it up, may secure the advantage by refusing to perform 
the agreement; driving the other to be the actor, and to file a 
bill. In many of these cases the fraud has not been clear. 
This is beyond a doubt misrepresentation from first to last; 
not only snppressio veri, but also suggestio falsi. How is it to 
be distinguished from a purchase of an estate, represented 
by the vendor at a certain number of acres, and turning out 
to be less ? There is a similar reference here to the rent. The 
defendant’s construction of his words is impossilile. 

Mr. Leach^ for the Defendant. —^The cases cited proceed 
upon a principle wide of the Statute of Frauds. The plaintiff' 
signed this agreement under the notion, that the rent speci¬ 
fied was paid by the plaintiff to his landlord. Assume that 
fact. She undertook it with full knowledge. This is not 
within the principle upon which the Court permits a written 
agreement to be varied by parol. The meaning of that rule 
is, that the writing must differ from the intention of the party, 
when signing it. This plaintiff intended, and knowing it bound 
herself, to pay 73/. 10«. per annum. She does not insist, that 
she signed the agreement by mistake: but she contends, upon 
the suppression of the fact, not merely, that she is to be dis¬ 
charged from the written agreement, which might be done, if 
the case was made out, but beyond that to set up another 
agreement, existing only in parol. That is the distinction. If 
she meant only to pay a rent of 63/. and the other by fraud in¬ 
serted 73/. the Court would correct it: but this is an attempt 
to repeal the Statute of Frauds. The danger of admitting such 
evidence must be attended to; persons supporting their own 
case, and affecting to state the very words that passed. By 
the alteration of a word the witness alters the whole conver-. 
sation. But, admitting the evidence, it by no means supports 
their case. If the understanding was, that the plaintiff was to 
stand in the same relation to the original landlord as the de¬ 
fendant, how was it, that she was to pay 60/. as a considera- 


4 Bn. C. C. 514| ante, vol. vi. 334, in a note to the JIfarqtiU 'Ttmnthend v. 
Sta'ignomt ante, vol. vi. 328; where all these cases arc fully diacusbcd. 
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tion fijr the lease? He meant nothing more than what he 
^ states in his* answer; that she should have it upon terms of 
equal advantage. The supposed fraud consists in this; that 
having expended money he must therefore have an increased 
rent. 

Mr. Romilly^ in Reply .—With respect to the Statute, I can¬ 
not state any case exactly like this: but, where a party by a 
fraudulent representation of the facts has obtained a contract, 
it has been decided in many instances, that a case of fraud is 
always an exception out of the Statute, (a) If the party un¬ 
dertakes to show, that by fraud he was induced to sign an 
agreement different from the actual agp-eement, he may read 
evidence to that. This extends to cases of every description: 
deeds executed with the most solemn forms. In Mlmer v. 
Gott (b) evidence was admitted to prove a consideration in the 
deed different from that stated; a pecuniary consideration: 
the deed expressing natural love and affection. That was fol¬ 
lowed by 'fhe Kin^ v. The Inhabitants of ScammQndenfc)sLVi& 
various other cases. Lord Irnham v. Child^ and Portmore v. 
Morris.,{d) are as strong cases as can be produced: being not 
only to vary the written agreement, but to have a specific per¬ 
formance of the agreement so varied. There can be no dif¬ 
ference, whether the party producing the evidence is plaintiff 
or defendant: the question being as to the rule of evidence ; 
and a positive rule of evidence being equally applicable to 
both cases. In Doe v. Allen^ (a) a very strong case, upon a 
will, evidence was admitted; upon this ground, that if you so 
rigidly adhere to the Statute, it w'ould be not a statute for the 
prevention, but for the protection and furtherance, of fraud. 

In this case the rent of 73/. 10s. was agreed on only because 
the defendant said, he paid that rent to his landlord. The 
defendant, the only person who knew the rent, refused to pro¬ 
duce his lease. The sum inserted in the agreement has re¬ 
ference to something, which is substantially the agreement. 
This is not, as represented, a party with knowledge consenting 
to pay this rent. She never agreed to pay more than he paid. 
Suppose a person, owner of the fee, and likewise occupier, 
contracts to sell the estate at so many years purchase, telling 
the party with whom he contracts that it is 100/ a-year. At¬ 
tending to the language of the defendant, “ termsy can mean 
nothing else than the rent. The defendant’s interpretation is 
totally impossible. 


1802. 

Woro 
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[2ir] 


The Master of the i?c//s.—The doubt I have felt during the 
argument of this case, whether there is any instance of exe¬ 
cuting a written agreement with a variation introduced by 
parol, still remains; and as it is an important question, 1 wish 
to consider it. 


f aj See the references in the note, ante, vol. iii. 38, 39, to Pym v. Blackburn, 
.fbj 7 Bn. P. C. 70. fej 3 Term Rep. 474. 

CdJ 2 Bro. C. C. 219. faj p. 217. 8 Term Rep. 147. 
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1802. ITie Master of the Rolls. — ^This bill calls upon the Coui^ for 
ViorO a specific execution of an agreement for a lease', at a rent of , 

IVooixAK 60A a-year. * There is no agreement in writing for a lease at 

« that rent; the agreement expressing a rent of 73/. 10«. The 

Hxarh. plaintiff contends, however, that she signed that agreement 

June 3. under a belief, that such was the rent payable by the defend- 

[ * 218 ] ant: the real agreement being for a lease at the same rent h( 

E aid to his landlord. The defendant in his answer admits, 
e might have said, she should have it upon the same terms, 
not meaning the same rent, but upon terms upon the whole 
equally advantageous; insisting, that, as he had laid out a 
great deal of money, she would upon the whole have as good 
a bargain. She offers parol evidence to prove an express 
agreement, that she was to have it upon the same terms as he 
had it; and to show, that nothing could be meant by that ex« 
pression, but the same rent: nothing being in discussion be¬ 
tween them, but the amount of the rent. He alleges a parti¬ 
cular reason for not stating it; that he had not his own lease 
at hand. The question is, whether the evidence is admissible; 
for, though read, it has been read without prejudice. The 
defendant controverts the effect of the evidence, supposing it 
can be received; but I own, my opinion is, that, if received, 
it will make out the plaintiff’s case ; for, taking the whole to¬ 
gether, there is hardly a doubt, that the impression meant to 
be conveyed was, that the rent should be the same; and, what¬ 
ever he meant, that is the impression any person would have 
received from his language. 

By the rule By the rule of law, independent of the Statute, parol evi- 
of law indc- dence cannot be received to contradict a written agreement, 
statute ®^*^*”** it for the puipose of proving that the written in- 

Frauds/paml strument does not contain the real agreement, would be the 
evidence can- same as receiving it for every purpose. It was for the pur- 
jiot be receiv- pose of shutting out that inquiry, that the rule of law was 
adopted. Though the written instrument does not contain the 
agreement. terms. It must in contemplation of * law be taken to contain the 
[ * 219 ] agreement; as furnishing better evidence than any parol can 
supply. 

Thus stands the rule of law. But when equity is called upon 
to exercise its peculiar jurisdiction by decreeing a specific 
performance, the party to be charged is let in to show, that 
under the circumstances the plaintiff is not entitled to have the 
agreement specifically performed; and there are many cases, 
in which parol evidence of such circumstances has been admit¬ 
ted; as in Buxton v. listen which is very like this case. 
There, upon the face of the instrument, a specific sum was to 
be given for the timber: but it was shown by parol, that the 
defendants were induced to give that upon the representation 
that it was valued by two timber merchants, which was not 
true. So here by the agreement, upon the face of it, she is to 
pay this rent: but by the evidence she was induced to do so,' 
because she thought, from his representation, that it was the 
rent he paid. If this had been a bill brought by this defendant 


agreement. 

[*219 ] 
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fqr a*specific performance, I should have been bound by the 
decisions to admit the parol evidence, and to refuse a specific 
performance. But this evidence is offered, not for the purpose 
of resisting, but of obtaining a decree: first, to falsify the 
written agreement; and then to substitute in its place a parol 
agreement, to be executed by the Court. Thinking, as I do, 
that the statute has been already too much broken in upon by 
supposed equitable exceptions, 1 shall not go further in receiv¬ 
ing and giving effect to parol evidence, than 1 am forced by 
precedent. There is no case, in which the Court has gone the 
length now desired. But two cases are produced, in which, it 
is said, there is an intimation from Lord Hardwtcke to that 
effect. Upon that it might be sufficient to say, it was not de¬ 
cided. But it is evident from the manner in which that great 
Judge qualifies his own doubts, that he thought it impossible 
to maintain such a proposition as the plaintiff is driven to 
maintain. In Walker v. Walker^ it is to be observed, first, that 
the parol evidence was not offered for the purpose of contra¬ 
dicting any thing in the written agreement. It was admitted 
that, as far as it went, it stated the true meaning. But it was 
contended by the defendant, that there was another collateral 
agreement, which the plaintiff ought to execute, before he 
could have the benefit of the written agreement. It was evi¬ 
dence too offered in defence, to resist a decree. Lord Hard'- 
wicie^ after stating the ground, expresses himself thus: 

** The plaintiff for these reasons is not entitled to relief in 
“ this Court for supplying the defect of a legal conveyance: 
“ but it is rebutted by the equity set up by the defendant. I 
“ am not at all clear, whether, if the defendant had brought 
‘‘ his cross bill to have this agreement established, the Court 
would not have done it, upon considering this in the light 
“ of those cases, where one part of the agreement being per- 
“ formed by one side, it is but common justice it be carried 
into execution on the other; and the defendant would have 
“ had the benefit of it as an agreement.” 

So he states the special reason; not being at all clear, that 
the defendant would have been so entitled. There is nothing 
of admitting parol evidence to contradict a written agreement, 
and next to set up a parol agreement, to be executed by the 
Court. 

The other case referred to is Joynes v. Statham^ referred to 
for the opinion expressed by Lord Hardwtcke: 

** Suppose, the defendant had been the plaintiff; and had 
“ brought the bill for a specific performance of the agreement: 
“ I do not see but he might have been allowed the benefit of 
“ disclosing this to the Court.” 

But the reason is assigned: 

“ Because it was an agreement executory only; and as in 
“ leases there are always covenants relating co taxes, the Mas- 
“ ter will inquire, what the agreement was as to taxes j and 
** therefore the proof offered here is not a variation; but i.s 
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June IB. 


Order to 
amend, not 
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drawn up, 
does not pre> 
vent a motion 
to dismiss the 
bill for want of 
prosecution. 


“ explanatory only of what those taxes were. I am of opinipn 
“ to allow the evidence of the omission in the lease to be read.” 

The parol evidence was received for the purpose of resist¬ 
ing performance of the agreement; and received likewise, not 
to contradict it, but to show, that, as it stood, it did not fully 
express the meaning and intention of the parties; there being 
another stipulation agreed upon; but not introduced into the 
written instrument; and even if that had been a bill by the 
defendant to carry into execution the agreement, he would not 
have found it necessary to offer parol evidence to contradict 
any thing in it ; for he allowed it to contain the intention as 
far as it went: but the provision, that the rent was to be clear 
of taxes, was omitted; and Lord Hardwicke from the particular 
nature of that stipulation expresses a doubt, whether if the 
defendant had been plaintiff, he might not have been permit¬ 
ted to give evidence: it being usual to leave that open; inti^ 
mating, that it would be merely explanatory as to the taxes. 

But this is evidence to vary an agp-eement in a material 
part; and, having varied it, to procure it to be executed in an¬ 
other form. There is nothing to show that ought to be done ; 
and my opinion being that it ought not, 1 must dismiss the bill, 
but without costs. 


The plaintiff then applied for a decree according to the 
written agreement; with a covenant for quiet enjoyment; as 
he had not power to grant such a lease. 

'ITie Master of the Rolls said, the bill was not for that pur¬ 
pose ; expressly objecting to a lease at the rent of 73/. lOj. 

The bill was dismissed without costs, and without preju¬ 
dice to another bill for a lease, at the rent of 73/. 10^. 


ANONYMOUS. 

THE bill was filed to set aside an award. 

Mr. Belly for the Defendanty moved to dismiss the bill for 
want of prosecution; stating, that a motion to amend had been 
made; but no order was served, or drawn up; and that if this 
is sufficient, no bill could be dismissed for want of prosecu¬ 
tion ; for an order to amend would constantly be obtained. 

The Lord Chancellor concurred in that observation; and 
added, that an order not being served or drawn up goes for 
nothing. 

The order to dismiss the bill was made. 
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•ANDREW V. THE MASTER AND WARDENS OF 
THE MERCHANT TAYLORS’ COMPANY. 


1802. 

Rolls. 
June 21. 


THE decree in the cause of The Attorney-General v. An- See The At- 
drew^ (a) was affirmed on appeal by the House of Lords on the torr^-GenenU 
2’‘0th of February^ 1800. _ 

By that decree the information as against Trinity Hall was 633.' 
dismissed ; and it was ordered, that the relators should be at A compro- 
liberty to lay proposals before the Master for carrying into "art’ofth'e*”** 
execution the intended donation of the testator within the in- Fund to an es- 
tent and meaning of the will. tablishment at 

The account having been taken, and the funds transferred 
to the Accountant-General, and the costs paid, no further pro- ,vhich ’ 
ceeding was had under that decree. Aftenvards the Master the Merchma 
and Wardens of the Company of Merchant Taylors agreed to Tat/iert* Com- 
compromise the suit with Thomas Harrison Andrew.^ the 
duary legatee and one of the executors of James Andrew ; giving the 
who was the executor and residuary legatee of Lois Andrew^ rest to the 
the surviving next of kin and residuary legatee and sole exe- 
cutrix of the testator; upon the terms, that a part of the funds to^ey^Gene- 
should be appropriated to the establishment and maintenance consenting, 
of certain scholarships or exhibitions for the study of the civil established by 
law in the College of St, John the Baptist^ in the University ^decree. 
Oxford; which college is connected by the terms of its foun¬ 
dation with the Company of Merchant Taylors; they having a 
right of sending scholars from their school to that college ; 
who on admission become scholars, and succeed to fellowships 
of that college ; and the college acceding to that arrangement, 
articles were executed, dated the 6th of February,, 1801; by 
which it was agreed, that 2610/. cash, with interest at 5 per 
cent, and 2666/. 13s. Ad. 3 per cent. Consolidated Bank Annui- [ 224 ] 
ties, part of the funds, should be appropriated for the purpose 
of establishing six scholarships in St. John's College,, accord¬ 
ing to the agreement; and that Thomas. Harrison Andrew 
should have all the rest of the funds. 

The bill was filed by 'ITiomas Harrison Andrew against the 
Merchant Taylors' Company,, St. John's College,, the Attorney- 
General, the co-executor with the plaintiff of James Andrew^ 
and the heir at law, to have the articles carried into exe¬ 
cution. 

'Ais cause was ordered to stand over till the decision upon 
the petition of rehearing of Moggridge v. ThackweU.(a) 

Mr. Alexander appeared for the Attorney-General, and con¬ 
sented on his part to the decree prayed. 

The Master of the Rolls expressed a doubt, whether this 
could be done consistently with the decree that has been 
made ; whether this arrangement, carrying it from Cambridge 
• to Oxford^ is an execution Cypres. 


faj Ante, vol. ili. 633. 
VoL; VII. 


f aj p. 224. AnlSt 36. 
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1802'. Mr. Romilly^ for the Plaintiff said, the Merchant Tfiylora* 
Company were desirous of waiving any proposafl beyond this 
Ashbew compromise, which carries into execution the intention as far* 
V- as can be done : as this College is connected with the school; 
and no other College will accept it with this condition an- 
CoMPAiTT. ncxed. 

Mr. RichardSy (amicus curiWy) observed, that in the case of 
[ 225 ] Wheatley Churchy (b) Lord Kenyon was of opinion, they were 
competent to agree among themselves as to what should be 
applied. 

The Master of the There is an appropriation in this 

case as much as in that. I wish the Attorney-General’s con¬ 
sent to appear. Then let the decree be made according to the 
prayer of the bill. 

(h^ The Mtomey-Generai v. The Bishop of OTford. Stated from tbe Regis¬ 
ter’s Book, ante, voL iv. 431, in Corbyn v. French. 


Rorxs. 

June 21. 

tli^elTnot"’ fAKE MORRIS made her will in the following manner r 

having lega- ** ^ Morris*'* of Berrymead Lodgey &c. “ intending to 

cics,held ** dispose of part of my personal estate do make my last will 
trustees of the « and testament respecting the same in manner following.” 
the next of testatrix then ^ve legacies to several relations of her 

kin. (1) deceased husband, residing in the American Statesy and in the 
event of the death of any of the legatees in her life, to their 
respective issue; and then proceed thus: 

“ And 1 direct the said several legacies to be paid to the 
“ several persons aforesaid in lawful money of Great Britain, 
“ at the expiration of six months next after my decease, and to 
“ be remitted them in full without any deduction then for any 
“ tax or duty, that may be payable in respect of the same lega- 
“ cies to government, or any duty or expense, that may be 
“ payable or may attend the remittance thereof or the giving 
r - , “ release or acquittance to my executors for the same; and 

L 226 J “ to that intent I give to my executors hereinafter named such 
“ a sum of money as may be necessary to pay and satisfy every 
** tax, duty, and imposition, payable in respect of the ^fne 
“ several legacies and the expense of taking and pro^ “ing 
proper releases and acquittances, and also all costs and 
“ charges, which they may incur, or be put unto in the execu- 
“ tion of this my will; and I constitute and appoint the 
“ Honourable Rufus Kingy Minister Plenipoten'tiaiy from the 
“ United States of North America aforesaid, dr such other per- 
son, who at the time of my death shall be Minister Plenipo- 

I (1) See the notes to Bennet v. Batchelor, ante, vol i. p. 63, and dermeU v. JLeathwdite, 
ante, vol. u. p. 465.} * 


URQUHART n. KING. 


[ 226 ] 
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, “ tentfary frogi the States of America to this Kingdom, and 1802 . 

*“ Francis Gregor^ of Trewarthenick^ in the county of Cornwall^ 

“ Esq. executors of this my will.” Ur^uhart 


By a codicil she g^ave other legacies specific and pecuniar}'; 
but made no disposition of the residue. 

Upon the bill of the surviving brothers and sisters of the 
testatrix, and nephews and nieces, the children of a deceased 
brother, claiming the residue as next of kin, the only question 
was, whether the executors were trustees of-the residue for the 
plaintiifs: the executors claiming it beneficially. 

Mr. Romilly^ for the Plaintiffs ; Mr. Lloyd^ and Mr. Doivdes^ 
well^for other next of kin. 

Upon this question, which is a mere question of evidence, 
the circumstance of a legacy to the executor, is only one 
circumstance, and a very slight one. It is impossible to say, 
the first case upon that is very satisfactory. Upon many other 
circumstances the Court has considered the executor a trustee; 
as, where the testator has declared, he meant to give to an- [ 227 ] 
other: (a) Androven v. Poilblanc: (b) so, where he left a 
blank ; (c) showing, he did not intend to give it to the execu¬ 
tor as executor. That also has been thought material to show, 
the testator did not intend to die intestate as to any part of his 
property. In general, a testator does not intend to die intes¬ 
tate as to any part. The object of this will is very material; 
showing, the testatrix/’,ji^j^(|l^ intend to dispose of the residue. 

The choice of Mr. ot the Minister Plenipotentiary from 

the American States^ for the time being, as one of her execu¬ 
tors, shows she meant him by virtue of his office only: many 
of the legatees also being resident in America: De Mazar v. 

Pybus. (d) The direction, as to the costs and charges of the 
executors, was quite unnecessary, if she meant them to take all 
the residue beneficially. Dean v. Dalton, (e) 

Mr. Richards^ and Mr. Steele^ for the Executors. —^The exe¬ 
cutors are in point of law entitled. A testator cannot die in¬ 
testate, as long as there is an executor. This case is perfectly 
new in its circumstances; not like a bequest to a person, who 
dies in the life of the testator. In that case, it is clear, the 
testator intended to give it from the executor. So in the case 
of the blank the conclusion is, that he intended to give the 
residue to some one, not the executor; for his name the tes¬ 
tator knew: but the other did not occur to him. Where the 
resii^ae is given to the executor “ in trust,” that is an ex- 
prm :d^claration, excluding him. Dean v. Dalton is equiva¬ 
lent; executors having legacies for their trouble. In De 
Mazar v. Pybus the appointment was of the partnership, not [ 228 j 
individually; and they were also made guardians; and that 

("a) See JV*i«Aen v. Murray, ante, voL v. 149, and the references in the note, 

ISB; .Abbott V. Jthbea, ante, vul. vi. 343. 

‘ (~aj p. 29r. Bennet v. Batchelor, ante, vol. i. 63. Mvrdaunt v- Hustey, ante, 
v»l, 1V. 11 r. fbj 3 Jttk. 299. 

fcj The Bishop of Cloyne Y. Founy, 2 Fes. 91. 

. fdJ .fnte, vol. iv. 644. fej 2 Sro. C. C. 634. 
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very term makes them trustees. The direction fior paying the 
Stamp duty is merely increasing the legacy. As to the direc- ► 
tion giving the executors their costs, nothing is given to 
them for their trouble in executing the will. It is not neces¬ 
sary to show bounty intended to the executbt's. The plaintiffs 
must show the contrary. The executors claim by law. As to 
the beginning of the will, if it only appointed an executor, 
and no more, the whole property is disposed of. There was 
a time certainly, when me Court inclined against the exe¬ 
cutor, and in favour of the next of kin: but in Bowker v. 
Hunter^ (a) the law was established in favour of the legal 
right. In this will there is nothing but surmise upon little 
circumstances. Giving the executors their expenses is only 
giving them what by law they had a right to retain; and is 
merely a cautious act of kindness. 

Mr. Richards^ m Reply^ was stopped by the Court. 

The Master of the Rolls. —It is true, at law the appointment 

appointment of an executor is a gift of every thing not otherwise disposed 
ot an evecutor x, ^ , ■' • • , i 

i» a gift of ot. iJut in equity It IS always a question of intention, whether 

every thing entitled beneficially or as trustee ; and the question al- 

not disposed ways arises upon the sufficiency of the evidence by which the 
• intention is made out. I apprehend the conclusion Courts 

have drawn, from the circumstance of a legacy to the exe¬ 
cutor, was perhaps originally a stretch, and not very conclu¬ 
sive evidence of an intention that he should not take bene¬ 
ficially ; for undoubtedly there might be reasons for a legacy 
consistent with an intention that the executor should take the 
[ 229 ] whole. But they have reasoned it thus; that it is giving him, 
part and the whole. That I do not think quite conclusive: 
sn^xecutor'° settled, that it raises a presumption against 

raises a pre- ^***^.» which he is allowed to rebut by evidence of the real in- 
sumption tention that he should take beneficially. 

against his In this case the circumstances much more strongly indicate 
thfreiidu? intention, that the executors should not take bene- 

whichhe may fic»ally, than a legacy would have done. First, the declaration 
rebut by evi- that she intends to dispose of part of her personal estate, and 
dence. that it is for that purpose only she makes a will. That 
amounts to a declaration, that she does not by appointing an 
executor mean to dispose of the whole; though that appoint¬ 
ment standing alone would legally have that effect. That de¬ 
claration of itself might have been not very conclusive, if 
the whole tenor of the will was not in perfect correspondence 
with it: but throughout the testatrix proceeds upon the as¬ 
sumption, that nothing is to go to any one but what she speci- 
ficalljr disposes of: for, directing the tax upon the legacy to 
be paid, she does not in the usual way direct the executors to 
pay it; but thinks it necessary to give to her executors such 
a sum of money as may be necessary to pay all these charges 
and expenses, and makes no further disposition. There iihe 
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atopff; havipg disposed of every thing she means to dispose 1802. 
of. Therefore the conclusion of the will is consistent with 
what she sets out with. It is said, that may be from^ caution; UBaoHAsv 
that the executors may in all events be safe. But it is evident 
she did not think such a precaution necessary: evidently sup¬ 
posing a part of her personal property would be sufficient for 
'all the purposes of her will. There is no motive for this spe¬ 
cial bequest to her executors, except that she supposed it ne¬ 
cessary to separate from the residue every thing she meant 
the executors to have. That was nugatory, if she supposed 
her estate solvent, and that the executors were to take the re- [ 230 ] 
sidue ; for it would be only taking out of their own residue. 

The appointment of Mr. King-, not in his individual capacity, 
as a friend, but in his capacity of Minister from the American 
States, or of such other person, who at her death should be 
Minister, is not immaterial; aiding the other circumstances. 

It is evident, therefore, she meant to confer an office only; 
and the intention is much more clear than it would be from 
the single circumstance of a trifling legacy to each; which, it 
is admitted, would be sufficient to exclude the executors. 

They are therefore mere trustees of the residue for the next 
of kin. 


MILES ». LINGHAM. JuHeUA9.2Z. 

THE defendant Rebecca Lingham was taken upon attach- Return to an 
ment for want of appearance, and still remained in custody, “ttachraentfor 
The Sheriff’s return upon the attachment was “ Cepi Corpus pearance*^ 
but that by reason of her weak state of health, extreme in- « Cepi Cor- 
firmity, and the peril of her life, he did not remove her. 

Mr. William Agar, for the Plaintiff, moved for a sequestra- 
lion; suggesting a doubt, whether me motion ought not to be could not be 
first for a Messenger; and afterwards for a sequestration, removed: a 
He cited the Practical Register, (a) Frederick v. David, (b) messenger or- 
Wilkinson v. Belcher, (c) An anonymous case in Atkyns; (d) 
in which, as well as in Frederick v. David, the Sheriff had 
parted with the body. Martin v. Kerridge. (e) Anon. Mose. 

301. Morrice v. The Bank of England: (f) that there may be [ 231 ] 
a sequestration ; though the party is not in custody upon the 
attachment. In Frederick v. David the party was out of cus¬ 
tody ; having gone to Holland: yet as he once had been in 
custody, a messenger was sent. In extreme cases the clerk 
in Court has sometimes been ordered to enter an appearance. 

The Lord Chancellor, after some consideration, ordered 
a messenger. 

faj Page 48. fAJ 1 Fern. 344. f'eJ 2 Bro. C. C. 181. 

• ('dj 2 .^k. 507. f ej 3 B. mil. 240. f/) For. 217, see page 222. 
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DANN V. SPURRIER. 

June 22 . 

Whether a BY a memorandum, dated the 14th of October, 1T91, it was 
lease for^^ H expressed, that William Atkinson agreed to take on lease from 
dctcrmiiiable* ^obn Spurrier a dwelling house and premises in Old Broad'' 
at either ofthe street, to hold for seven, fourteen, or twenty-one years, at the 
intervening yearly rent of 150/. payable half-yearly ; including all taxes, 
option of both °y Spurrier: the term and rent to commence irom 

parties, or of Christmas next. The usual fixtures to be taken at a valua- 
the lessee tion, &C. 

belne'cx^'re^ iifiinscn took possession under this memorandum: but no 
ed M tofhatT February, 1797, Atkinson agreed to 

duery. transfer to Richard Dann his interest under the agreement. In 
Thereliefin that month a notice respecting a party wall having been served 
respect of ex- upon Atkinson, he sent it to Dann; who enclosed it to Spur- 
dei\n'errone- * letter, dated the 17th of March, stating, that he had 
oils opinion of taken the house from Atkinson; and presumed. Spurrier had 
title or an ex- no objection to grant the lease to him; as Atkinson informed 
jiectation of a Spurrier had only signed an agreement with him; but 

or Aat t!"en- which subject,-he, (Dann,) added, he would take an op- 

joymentwould portunity of seeing Spurrier; as he found, he must be put to 
not be disturb- considerable expense, before he could make the house a com- 
knmvl 'd fortable residence. On the 20th Spurrier * returned an answer; 
•nd permission Suggesting, that the notice should not be sent to him ; consi- 
of the other dering the house as belonging to Atkinson only ; and as to his, 
party, requires consent to yfMinson’* parting with the house to 

faitlfcleariy him, (’Z)ann,j or any other gentleman, he'could not decide, 
made out. (1) liH old account between him and Atkinson was settled ; add¬ 
in this instance ing, that, when Dann should have taken Atkinson^s sentiments, 
vrant of should be glad to hear from him. 

dence° further communication took place at that time; and pos- 

[ *232 1 session was delivered to Dann, in July, 1797; who sent to 
Spurrier a draft of a lease, extending the term to twenty-one 
years; and then began to repair the premises ; and laid out 
near 400/. in repairs. Spurrier took no notice of that and 
other letters from Dann, inquiring, whether Spurrier had pe¬ 
rused the lease, until the 4th of September following; when 
Phipps, the partner of Spurrier, informed Dann, that he was 
directed by Spurrier to say, he would not grant any other lease 
than what Atkinson was entitled to under the agreement; and 
that there were not two years unexpired. This produced a 
renewal of the correspondence; in which Spurrier, upon the 
8th of September stated, that he considered the agreement as 
liable to be terminated at either of the periods mentioned 
thereon, at the option of either party; and appealing to his 
candour as a proiessional man, whether it was not so in law, 
which according to the bill was the first intimation by Spur- 


{ (1) Wendell V. Van RentieBaer^ 1 Johns. Cha. Kep. 354.} 
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ri^that he considered the agreement as determinable, at the 1802. 
option of either party. 

Under these circumstances the bill was filed by Dann and Damk 


Atkinson ; praying a specific performance of the agreement; 
and that the defendant may be compelled to execute a lease 
for twenty-one years, pursuant to the agreement, containing a 
power on the part of the tenant to determine the lease, but [ 233 ] 
without such power on the part of the defendant, and an in¬ 
junction against proceeding in an ejectment; which he had 
brought upon the expiration of the first seven years; or if the 
Court should be of opinion, that the defendant had a right to 
proceed in the ejectment, that he may be decreed to pay the 
plaintiff the money he had expended in substantial improve¬ 
ments : the bill charging, that the defendant looked on, while 
the money was laid out, &c. 

The defendant by his answer insisted on his right to deter¬ 
mine the lease ; and stated, that he knew nothing of the re¬ 
pairs till August, and on the 4th of September he directed his 
partner Phipps to give notice to the plaintiff, to prevent his 
incurring further expense. 

Mr. Romilly, and Mr. Stanley, for the Plaintiff. —The first 
question is upon the construction of this agreement; whether 
the lease is to be determinable at the will of the lessee only, 
or of both. Though this question has not been determined, 
the opinion of Lord Kenyon has been in one case strongly de¬ 
clared, that upon such a lease, not expressing, by whom it is 
to be determined, it is at the will of either: Goodright v. Rich¬ 
ardson. (a) Certainly that question was not before the Court. 

Upon principle it ought to be at the will of the lessee only; 
and Lord Rosslyn was clearly of that opinion in this case. 

Words are to be taken most strongly against the grantor, or, 
in case of a lease, the lessor: The Bishop of Bath's Case.(b) 

The object of the lessor in granting a long term is to induce 

the tenant to improve: otherwise his object is to grant a short 

term. The plaintiff’s construction therefore is probably nearer 

the intention; for such an object must be frustrated by the 

other. To the tenant it is even more disadvantageous from [ 234 ] 

the uncertainty. 

The second question is upon the conduct of the defendant. 

From the correspondence upon the communication of the no¬ 
tice as to the party-wall the plaintiff must hav'e understood, he 
was to have a longer term than a year and nine months. The 
defendant stands by; permitting the plaintiff to lay out his 
money; and during that time gives no notice of his intention. 

Where a person suffers another to lay out money upon his pro¬ 
perty, under a supposition, that he has a right, he will be bound 
by the facts, as he permits them to be understood. The East 
India Company v. Vincent, (a) Stiles v. Cowper. (b) Jackson 
y. Cator. (c) This defendant does not positively deny, that he 
knew, the plaintiff was laying out his money. 

Ca)^ Term Rep. 465?. 6 Co. 34. fa ) p. 2.14. 2 .^tk. 83. 

fAJ 3 Atk. 692. f Ante, vol. v. 688. 
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1802. Mr. Richardsy for the Defendant, was stopped by the Court. 

Dawk lard CHANCELLOR.— Upoxi the first question, as to the con- 
V. struction of this agreement, after the opinion of Lord Kenyon 

one way, and that of Lord Rosslyn the other, I shall put that 
point in a way for the consideration of a Court of Law. 

Upon the second question, whatever may be the conscience 
upon it, the plaintiff has not used that degree of circumspec¬ 
tion and caution, that the Court can act upon the latter part 
of the prayer of this bill, consistently with the reasonable se¬ 
curity of the affairs of mankind. The plaintiff is a professional 
man. That must be taken into the account; and it is not 
[ 235 ] pressing these cases, depending upon conscience, too hard to 
suppose, the defendant would give him credit for acting for 
himself, as he would for any other person. The fair import 
of the first letter is, that, meaning, if he became tenant, to be 
at a considerable expense, he will see the defendant, before 
he embarks in that expense. After an immediate answer 
from the defendant, refusing to accept him as tenant, until 
an old account between him and Atkinson should be settled, 
putting it upon the plaintiff to settle that account, the plaintiff 
chooses to take possession, and incur expenditure without seeing 
the defendant, or any further communication with him. A 
treaty having been proposed, before he should embark in any 
expense, and nothing further having passed, the defendant 
thinking, as he swears he thought, that he had a right to de¬ 
termine the lease, might think it a strong act to send him a 
lease, with an extension of the term, without any communica¬ 
tion or explanation, even as to the original term. The de¬ 
fendant swears, that till August he knew nothing of these 
repairs; and that he desired his partner Phipps to give the 
plaintiff notice, for the purpose of preventing his incurring 
further expense, that there were not two years to come of the 
term. Phipps is not examined for the plaintiff, as he might 
have been. It is upon the plaintiff to prove, not merely to 
raise a probable conjecture, but to show upon highly probable 
grounds, a case of bad faith and bad conscience against the 
defendant. The plaintiff fails in proving that. Phipps did 
not give the message, as directed: but the defendant is not 
affected by bad conscience upon that; swearing, he gave that 
direction. 

1 fully subscribe to the doctrine of the cases that have been 
cited; that this Court will not permit a man knowingly, though 
but passively, to encourage another to lay out money under an 
[ 236 ] erroneous opinion of title; and the circumstance of looking 
on is in many cases as strong as using terms of encourage¬ 
ment ; a lessor knowing and permitting those acts, which the 
lessee would not have done, and the other must conceive he 
would not have done, but upon an expectation that the lessor 
would not throw an objecdon in the way of his enjoyment. 
Still it must be put upon the party to prove that case by strong 
and cogent evidence; leaving no reasonable doubt, that he 
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aqt^jupon that sort of encouragement. I am not satisfied, 
that the defehdant up to the 4th of September knew of these 
repairs. His conscience is not affected by that knowledge 
that is necessary to authorize the Court to apply the principle; 
and if not up to the 4th of September^ there is no foundation 
for saying, he is affected afterwards; for the letter from Spur¬ 
rier declaring his construction of the agreement, is dated on 
the 8th of September. Taking the repairs to be substantial 
and proved, the case fails in a material point; that, in order 
to give a person a larger interest in the property than he de¬ 
rives under the instrument making his tide, it must be shown, 
that with the knowledge of the person, under whom he claims, 
he conceived he had that larger interest; and was putting 
himself to a considerable expense, unreasonable, compared 
with the smaller interest; and which the other party observed, 
and must have supposed incurred under the idea, that he in¬ 
tended to give that larger interest, or to refrain from disturb¬ 
ing the other in the enjoyment. The plaintiff has failed in 
that; and has relied on the defendant. Upon that ground 
therefore this bill cannot be sustained. 

Upon the other point a case was sent to law. 


S8$ 


1802. 

Daks 

V. 

Sporbibb. 


BRUMMELL v. MTHERSON. 

THE bill was filed on behalf of infants against executors; 
praying the usual account, &c. The infant daughter, having 
become a ward of the Court, married; and then her husband 
went abroad. The bill was revived. 

Jijr. Hollist.^for the Defendants^ moved, that the proceedings 
might be staid. 

The Lord Chancellor granted the motion; saying, he 
would permit no proceeding to be taken, till the husband ap¬ 
pears ; and that Lord Kenyon refused to permit a proceeding 
on behalf of a plaintiff, who had married a ward of the Court, 
and would not appear. 

Ordered. 


[ 237 ] 
June 29. 

.An infant 
plain!ilf, a 
ward of the 
Court, haring 
married, pro¬ 
ceedings staid, 
till the hus¬ 
band shall 
appear. 
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March 19. 
June 30. 

liill alleg¬ 
ing fraud aa 


KEMP V. PRYOR. (1) 


liill aiieg. THE bill stated, that in 1799 the plaintiff contracted to 
iiig fraud aa purchase from the defendants a certain quantity of red and 
to quantitj and white lead and yellow ochre, according to sample, for the pur- 
goods^aold exportation to America i which was received by the 

not d.acovJred plaintiff in casks, and exported by the plaintiffs accordingly, 
till they were When the articles were received by the agent of the plaintiffs 
^wiica^ that Tork^ it appeared, that the^ were considerably short of 

they were sold quantity, of very inferior quality, and grossly adulterated; 
in conse- and a great quantity of whiting was packed up as white k ad. 
qnence at a Xhe agent sold the whole at a loss. The defendants calling 
nhdntTrt^beinir payment, the plaintiff remonstrated; upon which an action 
threatened was brought; but the credit not having * expired, a non-suit 
with an action was entered. After the expiration of the time, another action 
paid the ori- being threatened, the plaintiff paid the money ; at the same 
cordiiig'to the ^ protest in writing, declaring his intention of endea- 

contract, un- vouring to get back the money by suit in equity or elsewhere, 
der a protest. The bill, under these circumstances, prayed an account of 
*'*eVrelief iif singular the casks and quantities of red lead, and other 

EquityVand” articles sold, and of the prices and money produced by the 
praying an ac- sales, and the charges attending the exportation and sale, and 
count and pay- the amount of the loss sustained by the plaintiff, in consc- 
toThc these transactions; a commission to America for 

loM^and a * examination of witnesses and that the defendants may be 
Commission to decreed to pay and satisfy to the plaintiff what shall appear 
.fmeiicfl. due upon the account. 

lowed defendants put in a general demurrer, 

r ^ ' _ Mr. Richards., and Mr. Pemberton.^ in support of the Demurrer. 

I 23b J ^be plaintiff paid this money in his own wrong there is 
a remedy at law. His right to a discovery in aid of an action 
is not disputed: but this bill praying relief, as well as disco¬ 
very, under these circumstances, is novel and cannot be sup¬ 
ported. The plaintiff cannot be relieved in any Court. He 
ought to have filed a bill for an injunction, instead of paying 
the money, knowing the objection. It does not appear upon 
the bill, that he has commenced an action, or intends it. 

Mr. Romilly., Mr. Shuter, and Mr. Toller., in support of the 
if{7/.-~The only question is, whether upon the facts of this 
case, admitted, the plaintiff is entitled to any assistance in 
equity. The payment was made under the threat of an ac- 
[ 239 ] tion; the plaintiff not being in possession of any evidence, by 
which he could defend himseli. Supposing him entitled to 
relief at law, still this demurrer must be overruled; for be¬ 
yond discovery he is entitled to a commission, which takes it 
out of the rule, that where the plaintiff, though entitled to dis¬ 
covery, is not entitled to relief, a general demurrer lies, (a^ 

("aj See Ryvea v. Ryvei, ante, vol. iii. 343, and the cases cited page 347. * 


i (1) Cited 4 Munf. 134.| 
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If no<relief can be had at law, that will entitle him to relief 
here: not as*a general proposition; but under such circum¬ 
stances ; a gross fraud, from which he could not defend him¬ 
self at law, merely because he was not then in possession of 
evidence. Suppose a demand insisted upon, which had been 
paid, and a receipt given, and the receipt being supposed to 
be lost, judgment is recovered in an action; and afterwards 
the defendant discovers the receipt: it is clear, there could 
be no relief at law: Marriot v. Hampton: (b) but in such a 
case, a judgment recovered against conscience, in the face of 
his own act, it is impossible that equity should not relieve. 
Lord Lonsdale v. Littledale^ fcj is in favour of the jurisdiction 
on the ground of fraud ; and Brooke v. Hewitt^ (d) shows, that 
a case under such circumstances should not be decided upon 
a demurrer without evidence. 

Mr. Richards, in Reply. —Are these defendants to wait the 
return of a commission from America ? If there is any re¬ 
medy, it is at law. The prayer of a commission is not adapted 
to the case of an action. All that is sought is equitable re¬ 
lief. The discovery is prayed merely as ancillary and neces¬ 
sary to that; and a commission, upon precisely the same 
ground; the plaintiff not suggesting that he ever intends to 
bring an action. When a person makes a feeble defence, or 
finds evidence afterwards, is that a case for equity to inter¬ 
fere ; granting relief in the nature of a new trial ? Such a 
jurisdiction, though hinted at in some old books, has been 
long abandoned. This is a new bill; and in that shape it is, 
in effect, an action to recover money paid in his own wrong, 
and damages. 


1802. 

Khwr 

V. 

Patub. 


[ 240 J 


Lord Chancellor. —Upon the best consideration I can 
give this case, 1 am of opinion there is considerable risk of 
doing injustice if 1 should allow this demurrer; and there is 
ground enough to think it may be possible, that, when this 
cause comes to a hearing, a Court of Equity may give relief, 
even without sending it to law. I'he bill does not state either 
an action brought or an intention to bring an action: but there 
is so much doubt, whether the answer and evidence might 
not produce a case for equitable relief, that it would be too 
bold to decide upon a demurrer. I take it these articles were 
capable of being re-imported, as there is no charge to the 
contrary. The correspondent or consignee receiving them, 
perhaps without any communication of the representation as 
to the quantity and quality, of which the party misrepresent¬ 
ing could not complain, still receives them under circum¬ 
stances, in which he must dispose of them for the best. This 
differs materially in circumstances from the case where both 
live in this countr}', and the moment the article is found not 
to answer the description it may be returned. But 1 doubt 
■whether it may not be held, and whether it has not been held 


C^J 7 Term Rep, 269. fej Ante, vol. ii. 451. 
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[ 241 ] 


[ 242 ] 


by special juries before me, that, in such a ca,se as this, uf 
goods exported, and where the person receiving them abroad 
cannot return them, the vendee is authorized to sell them for 


the benefit of the vendor; and may hold him liable in an 
action for damages to the amount of the difference; giving 
him the benefit of the sale in the foreign market. It is stated 
in this bill, that the sale was at a great loss, occasioned by 
re-sales, the observations of the customers, and the deficiency 


of the quantity. I do not go upon the last circumstance ; as 
that is purely matter of law. The vendee not having an ac¬ 
curate and precise account of the produce of the sales, much 
less clear evidence, enabling him to fix upon the vendor that 
equity, to which 1 have alluded, that was administered at 
Guiltihally (for it is an equity,) but having only general in¬ 
formation, the first action against him failed, the credit not 
having expired: but another action being threatened, while 
he was still in that condition that he could not have the benefit 


of these circumstances, as a Court of Law could not give him 
a commission, he paid under this protest, declaring his inten¬ 
tion to have the relief a Court* of Equity could give him. If 
he had gone to trial, and could not have had a commission, 
he wouIJ not have been in a better situation without coming 
to equity for a commission. But 1 am not prepared to say, 
that upon that ground it is so clear, this demurrer should be 
overruled. The plaintiff should have come to equity for that 
purpose, instead of doing, as he has done in this instance. 

Another point, upon which it is not by any means clear that 
this bill may not be maintained, is, that, if fraudulent con¬ 
duct may either be confessed by the answer, or proved, I am 
not sure a person taking the articles under these circumstances 
has not a right to say in equity, he is entangled in so much 
of difficulty, as to the point of rescinding the contract by re¬ 
delivery, that the articles ought not to be considered sold for 
any other purpose than this; that he may have an issue, if 
necessary ; or, that the quantum of damages may be settled 
by a Court of Equity ; being incapable of being accurately 
settled but by an account of the sales, which the vendor made 
it necessary to have abroad, and of the produce. The bill 
therefore may be proper in seeking an inquiry into that. Upon 
that ground 1 do not feel bold enough to overrule this de¬ 
murrer ; and am disposed, as Lord Rosslyn was, to hear the 
whole of the case, before I decide that relief may not be 
given in the instance of so fraudulent a contract; considering 
the consequences, in which the particular circumstances of 
such a fraud necessarily involve the vendee. I go upon these 
particular circumstances; that where there is a contract of 
sale and delivery, and the goods might from the nature of 
the contract be re-delivered, if under the circumstances they 
cannot be re-delivered, an equity arises from this; that the 
party cannot protect himself at law, as he cannot re-deliver^ 
and he was led into that by the misrepresentation of the other. 
I'he vendee therefore has a right to the extent of his loss. 
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the vendor to an account of the sales in the foreign market; 
and whether the most was made of them; which can only be 
made out by an account under the particular circumstances. 
He comes therefore for that account, or, under the prayer of 
general relief, for an issue ; and that he may be paid the ba¬ 
lance. Such a case may exist ; and 1 am inclined to think, it 
does exist upon this bill. 


1802. 

Kesif 

V. 

Paroa. 


Soon after the demurrer was overruled the Chancel- 
LOR expre.ssed doubts upon the point; and directed it to be 
re-argued. The additional arguments in support of the de¬ 
murrer were to the following effect. 

It is not necessary to discuss whether the plaintiff might -fune 30. 
have recovered the money at law; but if a person pays volun¬ 
tarily, without coercion of legal process, money, which per¬ 
haps, if he had defended himself, he might not have been ob¬ 
liged to pay, a Court of Law even would not assist him to re- [ 243 ] 
cover back that money; and it would be very dangerous to 
permit that. But in equity there is no precedent for such a 
bill. Suppose the payment not voluntary, but under process: 
that does not make the case equitable. Still it is legal. There 
was no trust, no fraud, for equity to attach upon. This Court 
would give a discovery; but when that is obtained, they have 
an action for money had and received. The defence might 
have been made at law beyond all doubt; and the question is, 
whether there is a concurrent jurisdiction. If an action were 
brought against him, he might have filed a bill for discovery: 
but he does not even wait for a second action. The commis¬ 
sion, being only ancillary to the equitable relief, which cannot 
be obtained, does not take the case out of the rule established 
by the modern decisions, that a general demurrer lies. The 
mere prayer for a commission does not change the nature of 
the demand, and bring it within the jurisdiction of this Court. 

The demand is as much at law as the case of a horse pur¬ 
chased which turns out to be unsound. The fraud imputed 
is cognizable at law, and must be found by a jury. It is not 
a proper subject of inquiry before the Master. There may be 
contradictory evidence. If a house is not built according to 
contract, that question must be at law. 

For the Plaintiff .—The mere circumstance that the witnesses 
reside abroad gives jurisdiction: even supposing the demand 
to be at law, which however is not admitted. The founda¬ 
tion of this bill is the prevention of a total failure of justice. 

The principle upon which depositions are read at law is, that 
they are the depositions of witnesses examined in a cause, in 
which the same facts were at issue between the plaintiff and 
defendant in another cause; and the witnesses are out of the 
jurisdiction, and cannot be produced. It would be quite nu- [ 244 ] 
gatory to pray, that the plaintiff may have the benefit of the 
depositions at law. There is no instance of an order, that de¬ 
positions shall be read at law. The Court has no authority 
to make such an order: but they are read only upon that ground; 
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1802. and the whole principle of that proceeds upon the hypothesis, 
that the Court of Equity may go on to make the decree; 
Ksitr though frequently that is not desired, as in many instances it 

'*>• is more convenient to go on at law. The prayer of this com- 

Fbtob. mission is not the same as a mere prayer of discovery. The 
plaintiff certainly might have hied a bill for an injunction; 
and now, independent of any relief at law, is clearly entitled 
to equitable relief; as in every case of fraud. Gross fraud is 
admitted: and the evidence is out of the kingdom. The plain¬ 
tiff was under the necessity of selling the goods in America. 
The equity therefore is an account. The profit, that might 
have been made, cannot be brought forward at law. Suppose 
the articles supplied had, by mistake, been of much greater va¬ 
lue : an account would have been directed. It is a subject for 
this Court, and no other. 

Mr. Richards^ in Reply .—The moment the demand was 
made a bill ought to have been filed for an injunction. All 
these special circumstances were known to the plaintiff at that 
time. Upon whatever principle depositions are read at law, 
formerly it was usual to make an order, imperative upon the 
party, for that purpose. The mode was probably by an order 
upon the party to admit the fact proved; which is now the 
effect of a commission issuing out of a Court of Law. Yet the 
depositions, when returned from abroad, are not evidence: 
but it is by way of terms upon granting a favour. It is clear, 
that, in order to read depositions at law, it is not necessary, 
that they should be taken in a suit, in which the bill prays re- 
[ 245 ] lief; which appears from bills to perpetuate testimony, or to 
examine De bene esse. There was formerly considerable 
doubt, whether, in the former instance, it was necessary that 
the defendant should put in an answer. 1 take it the deposi¬ 
tions could not be read unless the answer was delayed. The 
general principle is, that there should be something in issue t 
but it is enough that one thing is averred, and denied, or not 
admitted. It would be very singular if a bill merely praying 
a foreign commission should draw the subject here. There 
is no instance in such a case, an action also depending, and 
therefore two suits for the same purpose, where an election 
was required. In practice therefore, certainly that has not been 
considered matter of relief. Neither is there any instance of 
such a bill coming to a hearing. A mistake of the time, or an 
opportunity missed, cannot give the jurisdiction. 

Lord Chakcellor. —I still entertain considerable doubt 
upon this case. 1 felt much distress upon the point, as a point 
of pleading; upon which this Court is infinitely more loose 
than Courts of Law. 1 do not therefore think it improper in 
the first instance upon this sort of point, in which 1 apprehend 
1 had fallen into error, to say, it is not enough upon the argu¬ 
ment of a demurrer to conjecture, that, if the cause goes on, 
there may be some ground lor a decree t but the Court is bound 
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to say that, upon the facts, as stated in the bill, if proved or 1802. 
confessed at the hearing, a decree would be made. 

This case embraces a great many considerable points; some Kxmp 
of them more easy to argue than judicially to dispose of. The 
observation is fair, (I lay no further stress upon it,) that the 


articles in question, being sent to a foreign country, could 
not well be returned; also that it must be at a considerable 
expense of freight; as there would be an expense for carriage, [ 246 J 
if they were to be sent to another part of this island ; and 
further, that it might be more difBcult at the time of the de¬ 
mand to prove the expense of freight than the other charge; 
and more difficult to ascertain, what was to be paid, by inquiry, 
commission, &c. Considering this case first without the fact 
of the protest, this bill, praying, not that this sum of money 
may be repaid, but an account of the produce, the charges, 
and the loss, which I rather think means the damage, not the 
expense the plaintiff has sustained, combines demands of dif¬ 
ferent natures ; but may contain some demand, that upon the 
principles of this Court, too loosely applied to pleading, may 
l)e capable of being sustained. The goods were to be enclosed 
in casks; not like the instance of the sale of a horse, the party 
acting upon his own judgment solely. Put the case, not that 
without the knowledge of the plaintiff the defendants substi¬ 
tuted whiting for a considerable quantity of white lead, but 
that they had taken out the whole, and delivered instead of 
the article contracted for one perfectly different; that it was 
exported to America, whence it could not be returned without 
very considerable inconvenience ; furnishing therefore a ques¬ 
tion, that has very often occurred at law, whether a party 
having received articles from another, not according to his 
contract, is not justified in doing the best he can for the bene¬ 
fit of the vendor under the circumstances, in which he is placed 
b)*^ the vendor. Suppose the articles not worth the expense of 
the return: if he is at liberty to do the best for the vendor, it 
may turn out, that the sale in the market, to which, not his 
act, but that of the vendor without his consent, had sent the 
articles, may be the best for the vendor. 

The first question would be, whether the vendee could in¬ 
sist it was a sale to him; and he might, I think, insist, upon 
taking to the article and paying the stipulated price ; but that [ 247 ] 
he would bring an action for damages by the breach of the 
contract, and the loss he had suffered from the sale of an arti¬ 
cle not according to the contract: or he might have said, the 
contract had never been executed; and if the declaration in an 
action by the vendor had contained only a count upon the conr 
tract, he could not have obtained a verdict upon the case now 
made by this plaintiff. But if the vendor disaffirmed the con¬ 
tract, the money received by dealing with the article would 
. have been money had and received for the use of the plaintiff 
in the action ; and under a count for that, if it could be joined 
with a count upon the special contract, the moment the contract 
was disaffirmed the plaintiff in the action would have been at 
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1802. liberty to prove the substance of the account, raising a delhan^ 
for money had and received. I have a strong conviction upon 
Krmf sound principles, confirmed by my short experience at Guilds 
PuTow that, if a man under a contract to supply one article sup- 

plies another, under such circumstances, that the party, to 
goods midVr^ whom it is supplied, must remain in utter ignorance of the 
circumstances, change, until the goods are under circumstances in which it 
that wouJd would be against the interest of the other to return or reject 
nght torctiirn instead of doing what is best for him, selling them ira- 

them, disaf- " mediately, a jury would have no hesitation in saying, he ought 
firming the to be considered, if he pleased, not as a purchaser, but as 
** Placed by the vendor in a situation in which, acting prudently 
^in^^st Ae in- agent. The consequence then is, that he 

tei est of the would be liable to account for the money received, subject to 
other to return freight and other charges; though, while the goods were in 
them’ transitu^ he had considered himself owner, 

derin’g himself questions are, first, whether this plain- 

as agent, and tiff has SO Stated himself by this bill; secondly, whether, if he 
bring an action has, that will support the equity. It is almost impossible to 
say, he has so stated himself upon * this bill. The general as- 
r # 248 1 pect of it is rather that of a man who made a contract of pur- 
chase; and determines to adhere to it as such. He might 
have defeated the contract. He might have taken to the arti¬ 
cle, for which he never contracted; submitting to pay upon 
the worth of it; and then in an action the value of the goods 
actually delivered only, not of those which should have been 
delivered according to the contract, could have been reco¬ 
vered ; and if paper had been floating in the world under such 
circumstances, the necessity of protection might have sup¬ 
ported a bill in this Court. But if he had said, he would take 
to the goods, and leave them to the contract, he would have 
been entitled to maintain an action for non-delivery of the 
goods contracted for. The case therefore could not be de¬ 
livered b}' any one action between the parties. Suppose it 
could; and an action was brought against him as agent. Con¬ 
sidered in that character, a bill might be filed against him for 
the specific produce. If he says that as the goods delivered 
are not those contracted for, therefore he is to be considered 
their agent, that admits, that they might file a bill for an ac¬ 
count of the articles actually supplied; making him just al¬ 
lowances. It is not so clear that he can file such a bill against 
the vendor; for the principal might not have the knowledge he 
as agent has. The question then is, whether if in law he has 
a right to insist that he was agent, and not the purchaser, that 
character gives him a right to come here, not merely to have 
the money back, but an account according to the prayer of this 
bill; and it is not clear, that he might not file such a bill. It 
is not unusual to say, it is more convenient for this Court to 
take the whole, though there is some demand at law, than to 
put some parties in the situation of suing both at law and ia 
equity. Upon some items in many cases there would be de¬ 
mands at law. If the bill could be sustained there might be 
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aa is&ue quantum * damnificatus. I will not say whether the 1802. 
|)rinciple is, {hat, where there is purely a demand at law, but 
It is necessary to come here for a commission to support it, Kemp 
that gives this Court original jurisdiction ; or whether it must 
be ancillary only, and the commission is all to which the plain> r #'249 1 
tilF is entitled. It is not necessary in this case to decide that ^ -* 

question; for the state of the record does not bring it for¬ 
ward as properly as it ought. But if a bill, upon the face of it, The exten- 
prays relief, and the subject is of equitable jurisdiction, as the f»on of the 
delivery of a policy of insurance upon which no legal demand 
can be made, the practice of withdrawing such bills from fur- in”n,oaern 
ther prosecution, when the discovery is obtained, will not in- times to cases, 
duce me to say, this Court has not jurisdiction. In such a tSiat formerly 
case I would know upon what principle that practice can be 
maintained ? Further, I cannot admit, that if the subject would jnrisiliction 
have been a subject of equitable demand previously to the ex- exclusively, 
tension of the exercise of the principle upon which a Court 
of Law is authorized to act in the action for money had and j’„r?sdiciioii of 
received, that Court sustaining an action they would not have V;oiirt» of 
sustained forty years ago, is an answer to a bill that would (1) 

have been sustained in this Court at that time. Upon what 
principle can it be said, the ancient jurisdiction of this Court 
is destroyed ; because Courts of Law now, very properly per¬ 
haps, exercise that jurisdiction which they did not exercise 
forty years ago f Demands have been frequently recovered in 
equity which now could be without difficulty recovered at law ; 
as in the cases in the Exchequer upon policies of insurance ; 
and others, in which you may recover money that the policy of 
the law would not permit to be paid ; as payments upon a mar¬ 
riage brocage contract. If a bill was filed for such a purpose, 
and requiring a commission, it could not be met by demur¬ 
rer, or otherwise, with the objection, that the plaintiff might 
obtain the relief at law; and the Court of Law could by im- [ 250 ] 
parlances give the benefit of a commission, which this Court 
had been in the habit of giving. I cannot hold that the juris¬ 
diction is gone merely because the Courts of Law have exer¬ 
cised an equitable jurisdiction, more especially in the action 
for money had and received. I agree, that, where money 
could only be recovered at law, the prayer for a commission 
will have no other operation in this Court than the mere con¬ 
sideration of the question of jurisdiction, as founded upon tlie 
simple fact, that a commission is prayed, would give it. 

The view of this case produces this dry point; whether there 
is a sufficient averment that there is that case, in which, inde¬ 
pendent of the commission and what the law would do, this 
Court would have entertained jurisdiction; and I am dis¬ 
tressed upon this; that if he has a right to say he is agent, it 
is clear I cannot deliver him from the responsibility under 
which he stands in that character, and a bill might be filed 


I (1) Sec Spencer tS Wldte v. Jlilaon, 4 Mimf. 130. pi. 1. and Ouvala v. Jtoss, 2 Munf. 290, 
pi. l.J . 
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1802. against him for an account, upon the principle that he is « 
mere agent. My first inclination was strong in favour of the 
Kevp bill. I soon thought that wrong; and am still so inclined, with 
'<’■ considerable difficulty upon it; even supposing it to be without 
Paros. circumstance of paying the money, which has very much 

enhanced the difficulty; for it is paid as money, the quantum 
of which was due upon the contract; and, if not so paid^ 
still it was received so; and upon the mere form of the pro¬ 
test, not acquiesced in, there would be great difficulty in main¬ 
taining an action, if the commission was returned, and all the 
witnesses were here. If so, the principle of distinction in 
equity must be found, authorizing the Court to say, that, 
though the relief to be given in equity is of the same species 
as, if the money had not been paid, would have been given at 
[ 251 ] law, yet, notwithstanding all resource at law by an equitable 
action is cut off, an equitable suit shall be maintained here. I 
think there is difficulty insurmountable upon that. The plain¬ 
tiff thought fit to pay the money under this loose protest, that 
he would seek relief in equity or elsewhere. The obvious 
mode would have been a bill for an injunction, instead of 
taking a step which renders it almost impossible to give him 
relief upon any bill. The result therefore, I rather think, is, 
that this demurrer will lie. 

Demurrer allowed. 


IVESON V. HARRIS. 

A proceed A MOTION was made for an attachment against the offi- 
bafl bond Marshalsea Court under these circumstances. An 

the Mmhid- action had been brought in the Marshalsea Court by Joseph 

cca Court, Iveson against Harris for a simple contract debt of 20/. arising 

assigned ac- out of a transaction concerning the sale of a public house. In 

practice of t^i action a bail-bond was given ; which, being forfeited, was 

CourUo one assigned to Edwards^ an officer of the Court; and a writ of 
of the officers, capias was sued out against Harris and his two bail. Within 
is not a pro- t^o hours after the assignment of the bail-bond, and before 
a^fnst^a pro- proceeding upon it, a writ of prohibition against proceed- 
hffiition, rL ing in the cause of Iveson v. Harris was served upon the offi- 
strainingthe cer of the Marshalsea Court; of which notice was given to 
tLon*so M^to attorney. The writ was issued by the cursitor, without 
incur^a *”7 application in Court, upon an affidavit, that the cause of 

tempt action arose out of the jurisdiction. At that time, in the vaca- 

Whether a tion, the Other Courts were not sitting, 
prohibition is- ♦ Mr. Mansjield^and Mr. Johnson, in support of the Motion.-— 
S>^*of Chan. doubt, that these persons are guilt)r of a con- 

cery. without’ tempt. It will be objected, that the prohibition is irregular; 
application in 

Coart, upon an affidavit, stating merely, that the cause of action arose out of the jurisdictioq, 
not adding, that foreign plea was tendered, and refused, is regular, 

But if it is iiregular, auiy proceeding against it is a contempt. The party ought to apply to 
the Court to supersede it. The form of die affidavit to be altered in future. 

[ * 252 3 
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' Iiaviifg issued before plea in the Marshalsea Court, that the 
cause arose Cut of the jurisdiction; and certainly the common 
rule is in favour of that objection; unless it appears upon the 
face of the declaration to be out of the jurisdiction. But the 
course of the cursitor^s office has been immediately to issue a 
prohibition to restrain that Court in particular from proceed- 
i.ng: the cursitor making out the writ upon the affidavit, with* 
out any application to this Court. It is at least not clear, that 
the prohibition was irregular. There is a great variety of 
dicta^ that it shall not issue till foreign plea tendered, and re¬ 
fused. The most recent case is in P. Williams f (a) and the 
ground there stated is, not, that foreign plea was not pleaded 
before the application, but that the party had imparled gene¬ 
rally ; and could not then plead a foreign plea. It would in¬ 
crease the expense to prevent the application till foreign plea 
tendered and refused. This must be considered a proceeding 
upon the original action; which was determined upon great 
consideration by the Court of Exchequer in Bolt v. Stanxvay.(b) 
In this way they have the fruit of their first proceeding. 

But, supposing this prohibition to have issued irregularly, 
the contempt in proceeding, while it was depending, is not the 
less. The plaintiff below ought to have applied here, instead 
of proceeding in breach of it. Injunctions have been obtained 
in this Court, and the Court of Exchequer, very improperly ; 
in some instances by direct perjury; but it was never sup¬ 
posed the party might proceed, while the injunction existed. 
The constant course is to apply to the Court; and great mis¬ 
chief would follow from permitting persons so to speculate. 

'Die AttQrney~General^ and Mr. Richards^ con^ra.—Upon the 
affidavits these parties have not proceeded against this prohi¬ 
bition ; which is against further proceeding in a certain action, 
Jveson V. Harris. This proceeding is in the name of Edwards 
against Harris and his bail. How could the Judge know they 
were proceeding in the original action ? This writ ought to 
issue upon an application to the Court on affidavit. It is ad¬ 
mitted that in the other Courts an application is necessary; 
and that there must have been a foreign plea tendered; and 
affidavit of the truth of it: Sparks v. Wood, (a) The case in the 
Court of Exchequer is a solitary case, and new. The practice 
of the Exchequer formerly, where an injunction was obtained 
that did not apply to the bail, was to apply to have the injunc¬ 
tion enlarged; but it was never before held, that you could 
apply, as for a breach of an injunction by the act of a person 
who was not a party. There is no pretence for this application 
against the officers of the Court. They have done nothing, 
nor had the means, subsequent to the service of the writ. 

Mr. Mansfield.^ in Reply. —This practice has long prevailed: 
but the strong ground is, that here is a prohibition; and they 
ought to apply to have it discharged. The act of your Lord- 
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Id02. ship’s officer is your Lordship’s act. Can it be decided m the 

Court below, whether that is proper ? This is (he action of . 

IvKRON Iveson; though this proceeding is in the name of Edwards^ 
to whom the bail-bond was assigned; the practice being to 
Haruts. assign it, not to the plaintiff, as in the Court of King’s Bench, 

[ 254 ] but to the officer of the Court. But it is the plaintiff’s action; 

the officer lending his name. Unless this is held part of the 
original proceeding, a prohibition is ineffectual. 

The Lord Chancellor. —If this case was to be decided 
upon the point with respect to the affidavit, notwithstanding 
this authority in Peere Williatns^ it would be necessary to look 
to subsequent cases. 1 cannot conceive that such a practice 
should have obtained, as I believe has obtained; that upon 
an affidavit, stating no more than that the cause of action did 
not arise within the jurisdiction, and adding, that it did arise 
in another jurisdiction, a prohibition should issue without the 
sanction of the Chancellor; and I believe, it has been said in 
later cases, that such an affidavit is sufficient. 1 confess, 1 
think, what is stated in Peere Williams proceeds more upon 
the reason of the thing than the contrary practice; for, if the 
affidavit states no more, the prohibition may be granted, when 
upon the record of the inferior Court the objection to the ju¬ 
risdiction may have been waived by the defendant himself; 
that is, he may have pleaded so that it is incompetent to him to 
stay the proceedings afterwards. If he has pleaded to the ju¬ 
risdiction, he can plead nothing inconsistent with it; and 
therefore must not have done any thing to give the Court ju¬ 
risdiction. If the practice of this Court, founded upon the or¬ 
ders of the Chancellor, has been, that a prohibition should 
issue upon such an affidavit, it is to be considered, whether 
that practice shall continue, or be corrected according to this 
case m Peere Williams. But, whether right or wrong, it is clear 
this Court can hardly hear an inferior Court discuss with it, 
for any purpose but to have the proceeding superseded, the 
question, whether it issued improvidently. That is a question 
for the consideration of the Court out of which the writ is- 
255 j sued, not of the Court to which it is addressed. It is of the 
last consequence not to suffer a breath of doubt to hang upon 
this point; that an inferior Court is not to disobey any of the 
writs issuing out of this Court upon their notion, that the writ 
issued improvidently. Therefore, though this writ might have 
improvidently issued, 1 should without doubt have held a pro¬ 
ceeding in breach of it a contempt. 

The next point is, what has this writ prohibited ? The fact 
prohibited is proceeding in actions upon contracts, covenants, 
or trespasses, done without their bailiwick or power, and 
therefore such contracts, &cc. in a proceeding, in which Harris 
is called upon to answer Iveson. Is this that proceeding, in 
which those parties can stand as such upon any pleading, th^t 
can be put upon the record of that Court 1 This is not a case 
in which Harris is to answer Iveson upon any contract between 
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them*. It is not upon the same sort of contract. The one is 
hpon a debt’by simple contract: the other upon a specialty 
debt. It is said, a prohibition is ineffectual, unless this is held 
part of the original proceeding. I do not think so; for if the 
party can put such a plea upon the record as will give the 
Court jurisdiction, I do not see, why he may not by doing the 
act, or forbearing, give them jurisdiction. If the declaration 
does not state any thing taking away their jurisdiction, of which 
they must take notice, it is the duty of the defendant to ap« 
pear, and give information to the Court, that their jurisdiction 
docs not attach upon him ; and if that is his duty, they have a 
jurisdiction to call upon him to give a security to perform that 
duty ; and they call upon him and two persons to enter into a 
bond, by which a contract arises, in addition to the contract 
which is the cause of the first action, that if he does not ac¬ 
cording to that duty appear and answer, the obligee shall have 
a cause of action arising from his default in not doing what 
he agreed to do ; a perfectly different action. 

Another difficulty arises upon another consideration. How 
am I to make out, unless upon the case in the Court of Ex¬ 
chequer, which certainly seems contrary to what were the fa¬ 
miliar notions of this Court, that a prohibition, not permitting 
one suit upon one contract, to go on between those two parties, 
is a prohibition not permitting another suit upon another con¬ 
tract of a different nature, between other parties ; several of 
them not being parties to the original contract? It is said, if 
this is permitted, they have the fruit of the first proceeding; 
and that is true ; but, not as the fruit of the first proceeding, 
but as the consequence of an engagement, which the party to 
the first proceeding entered into, that he would do an act 
which he has not thought proper to do. The cause of action, 
therefore, is quite new: for instance, if time had elapsed, the 
same plea of six years could not be pleaded. As it was the 
right, as well as the duty, of the defendant to appear, and state, 
that the Court had no jurisdiction, the question is, whether he 
may not waive that by a new and distinct contract, giving a 
new and distinct cause of action. Notwithstanding the case in 
the Court of Exchequer, I am of opinion the prohibition to 
the original plaintiff is not a prohibition to the obligee in the 
bond. He must be a party ; and is not guilty ; the writ not or¬ 
dering him to do, or to forbear from doing, any thing. Upon 
this part of the case, therefore, it is very clear, the proceeding 
upon this bond is not a contempt. I do not see my way to 
follow the principle of that authority in the Court of Exche¬ 
quer in the application of it to the case; and I have no con- injunction 
ception that it is competent to this Court to hold a man bound not binding 
by an injunction, who is not a party in the cause for the person 

pose of the cause. The old practice * was that he must be 
. brought into Court, so as according to the ancient laws and . mise. (i) 

1*257 ] 

1 . 

1 (1) Fellov/s V. Fellov, 4i Johns. Cha. Rrp. 25,J 
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usages of the country, to be made a subject of the writ.* The 
Jurisdiction in lunacy is quite distinct. ” * 

Mr. Romilly^ (amicus curias,) said, upon his motion a writ 
had been quashed by Lord Rosslyn i who held, that the prac¬ 
tice was still according to the case in Peere Williams. 

The Lord Chancellor remarked the distinction, that the 
The Court writ of prohibition may be had in the Court of Chancery in 
^vrays open • vacation: that Court being always open, 
and therefore can issue a prohibition in the vacation. 

July 3. Chancellor. —^There was a case, upon the 27th 

of March, 1776: a prohibition; and the afBdavit did not state 
the fact, whether the defendant had pleaded ; but stated merely, 
that the cause of action arose out of the jurisdiction. It turned 
out afterwards, that there was a plea of the general issue in 
the Marshalsea Court; and the writ was discharged with costs. 
There was another case, in December, 1776, and another in 
1787, in which the same rule was laid down. Those are there¬ 
fore authorities in support of the case before Lord Rosshjn. 
According to practice in the cursitor’s office that affidavit was 
considered sufficient. But I think it right that another form 
should be followed in future; and will make an order for that 
purpose. I doubt, whether the decision in Bolt v. Stanivay is 
right. I find the Court has adhered very closely to the prin¬ 
ciple, that you cannot have an injunction except against a 
party to the suit. Upon a review of all the cases, I think the 
practice of granting an injunction against a creditor, who is 
not a party, is wrong. The Court has no right to grant an in¬ 
junction against a person whom they have not brought, or at¬ 
tempted to bring, before the Court by subpoena; and in the 
ordinary case of an injunction after a decree, in the absence 
of a creditor, no one appearing for him as counsel, which 
[ 2SB ] might make a difference, 1 should hesitate very much to pro¬ 
ceed against him for breach of the injunction. In this case I 
am clearly of opinion, the writ of prohibition did not extend 
to the second action, (a) 

("a) Bnowv v. Irviw. March 27, 1776, * writ of prohibition discharged with 
costs, upon the grouml, tliat it appeared by affidavit that the cause of action in 
the Miwor’s Court did not arise within the jurisdiction of that court, and that 
the defendant pleaded the general issue nm aanmpait, and not to the jurisdic. 
tion of the Court, and thereby submitted to it. In this case the defendant did 
not appear upon the motion, and the prohibition was obtained after verdict. 

King v. Jxw£i.l. December 18, 1776, writ discharged without costs, because 
the defendant had nut pleaded to the jurisdiction of the Sheriff’s Court of Lon* 
don. The motion was opposed, and the pruhibirion was obtained after verdict. 

Creksr 1 *. Irtiit. February 12, 1787, writ discharged, upon the ground that 
the defendant had not pleaded that the cause of action did not arise within the 
jurisdiction of the Sheriff’s Court of Loudon, and that part only of the money 
sued for by the plaintiff was advanced within the jurisdiction of that court., 
This motion was opposed, and the prohibition after verdict. 
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PLUME V. PLUME. 

PLUMEy residing and carrjdngon business at Hoddesdon in A sonplaced 
Hertfordshire^ placed his son Jeremiahy who had been employed bJsincs% acV" 
for some time with a tradesman in Southwark at a guinea a counting to 
' week, at Enfieldy at the distance of fourteen miles from Hod- his father for 
desdoriy in the business of a cooper. The son, while he con- 
ducted this business, rendered accounts to his father from onjy'th”cx- 
time to time ; receiving no wages; and merely deducted the pcnsc ofhis 
money expended for his board. Afterwards the father by his board, having 
will gave all his estate and effects to his executors ; directing fortva 
them to carry on the trade for two or three years, and to make during his 

an inventory of his effects, and to make a separate inventory father’s life, 
ofhis estate, effects, &c. at Enfield; and from the amount * of was held .ot 
the appraisement of those effects to deduct 60/. ; which he gave after 

to his son Jeremiah ; and he also gave to his said son 10/. on his father’s 
condition of instructing his-brother in the trade; and the re- death; (l) or, 
sidue he directed to be paid by instalments of one, two, and be had a dc- 
thrcc years j and all the residue he directed to be divided by^ 

among his other children, by name, omitting Jeremiah. will, giving 

After the death of the testator, the bill was filed by the him a legacy 
other children against Jeremiah ; praying an account of debts, 

&c. received by him in the management of the trade. o^her bene- 

The defendant, who never claimed as a creditor ofhis father fi*s. (2) 
during his life, now set up a claim of 48/. as wages due to him [ * 259 ] 
for his trouble in carrying on the trade for one hundred and 
twenty-nine weeks. 

Mr. Romillyy and Mr. Johnsony for the Plaintiffsy insisted, 
that the legacy of 60/. must be taken as a satisfaction of the 
debt claimed by the defendant. 

Mr. Belly for the Defendant. —This son, under these circum¬ 
stances, completely emancipated, having been employed by his 
father in conducting his business at Enfieldy must stand in the 
same relation to his father as any other journeyman; and is 
entitled equally to a remuneration for his labour. The general 
doctrine must certainly be admitted, that a debt is satisfied by 
a legacy of equal or greater amount; (a) though the propriety 
of that doctrine has been much questioned; and the Court 
will not incline to extend it. (b) But this may be distinguished. 

It is a debt accruing daily ; and a running account. The in¬ 
ference from the legacy of 10/. is, that, where the testator in- [ 260 ] 
tends satisfaction, as in that instance, he expresses it. Upon 
the whole will therefore this sum of money was intended as a 

gift. 


Clumri!y*a case. 1 P. Will. 410, and JWr. Cox’s note. 
('bj .^vte, vol. iii. 466. 529. 


' { (1) See IMtle v. Jones's Ex. and Conrad v. { (2) See the note to Richardson v. Elphin- 
Conrad's Ex. 1 Dali. 111. 130. Patterson v. Put~ stone, ante, vol. ii. 463.| * 

terson, 13 Johns. Rep. 379.\ 
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1802. The Lord Chancellor. —This case must be declded'with ' 
the plaintiffs. First, 1 doubt extremely, whcthef'this defend^ 
pLims ant is a creditor. It appears, that he was employed with a 

*• tradesman in the borough; and his father, probably an aged 

icMi. man, having himself an establishment in business in Hertford- 
shire, thinks proper to place him in this establishment as a 
cooper at Enfield; and the will shows the intention, that it > 
was to be the provision for that son; meaning, as has been 
sometimes done by a father providing an establishment for a 
son, to keep the profits to himself for his life. This is carried 
on by accounts rendered to the father by the son, not claiming 
any thing against his father, during his life, as creditor for his 
trouble in carrying on the business; but receiving what was 
necessary for his board ; and carrying it on as a person looking 
to remuneration in this respect; that he was satisfied with a 
hope, that he should succeed to this establishment hereafter. 
Conducting it with no other remuneration for the present than 
his board, but expecting to be hereafter the owner, he made 
no demand till after the death of his father; who died under 
the persuasion, that there was no such demand upon him; 
making this disposition by his will; giving directions with re* 
ference to his different establishments ; and giving to this son 
his trade at Enfield, and the good-will of the trade, and the 
opportunity of paying for the actual value of the effects, not 
the good-will, by instalments in three years, and these lega¬ 
cies ; not giving him a share of the residue ; which is given to 
the other children. The intention was to satisfy every demand 
his son had upon him ; and he never conceived his son stood 
in a relation to him as creditor, or could make any demand. 

[ 261 ] This case is very different from that of a perfect stranger upon 
a question of implied assumpsit: in such a case regard being 
had to the relation, though a son fork familiated, and to the 
expectation of being remunerated which that relation gives ; 
attending also to the circumstance, that the son lived in that 
employment one hundred and twenty-nine weeks, and never 
made any demand whatsoever. 

ITicrefore decree for the plaintiffs, but without costs, if 
the defendant will settle with them immediately without fur¬ 
ther trouble. 
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Ex parte HALL. 


1802. 

Jime 17, 
July 3. 


THE prayer of this petition was, that an inquisition taken A person 
under a commission of lunacy may be quashed; or that the having- an in¬ 
petitioner may be at liberty to traverse. The party had been ion^tracT with* 
found a lunatic since 1792. The petitioner, as having an in- the lunatic, 
terest in respect of a contract with the lunatic for two advow- permitted to 
sons, impeached the execution of the commission; first, on'*'®''®”®* 
the ground, that it was executed in London ; and not at Bath^ chTncelio*^ 
where the lunatic resided; secondly, that notwithstanding cii'n^toqV^h 
the Lord Chancellor had ordered, that he should have due the inquisi- 
notice of the execution of the commission, only two days t'on : the com- 
noticc was given ; and that was given to a person who acted 
as his solicitor, whom it was sworn he distrusted. The com- executed near 
mission issued on the 7th of May,^ and was executed on the the place of 
14th. The excuse alleged for deviating from the order was, ®^**®‘*® • 
an apprehension that the party would not attend. the”lunatic'** 

Mr. Romilly.^ and Sir 'fhomas Turton.^ in support of the Pe~ should have 
tition. — Your Lordship’s order not having been obeyed, * this due notice, 
proceeding ought not to be permitted to stand. Upon the 
affidavits it is clear this person was not a lunatic at the time f”#*262 1^ 
the commission issued. But all that is to be decided upon ^ ■* 

an a])plication to traverse, is, that the petitioner is interested. 

In Ex parte Morlet^y before Lord Rosslyn^ the case was, that 
ii gl'dzier at Brentjord had purchased Gunnersbiiry House. His 
friends took out a commission. The person with whom he 
contracted applied for leave to traverse. Lord Rosslyn was 
of opinion, upon the affidavits, that he was insane ; but ob¬ 
served, that he had only to determine, whether the person 
applying had an iiiterest. The result was, that he turned out 


to be insane. 

Mr. Mansfield.^ and Mr. Harvey^ contra.—It is not clear that 
there is a right to traverse. It seems as if the lunatic himself 
has the right: but as to a person interested in the property, 
the constant habit of coming to your Lordship for leave, upon 
affidavits, implies the contrary, (a) 

Mr. Romilly.^ in Reply .—^There can be no doubt that a per¬ 
son who has entered into a contract with the lunatic may tra¬ 
verse. The statute {h) directs that any person aggrieved may. 
The commission is to be executed near the place of abode, 
and before a jury of the county where the party lives. The 
petitioner does not insist, as a matter of right, that the com¬ 
mission should be quashed; but states that rather as amicus 
curise. It is clear, due notice was not given to this person. 
He ought to have had notice sufficient to enable him to bring 
witnesses from Bath ; where he had lived the two last years. 


. parte Wraggy Ex parte Feme^ ante, vol. v. 450. 832. See also Fix 

parole ll'ard, ante, jrol. vi. 579. Stat. 2 Edw. VI. c. 8. 


VOL.'VII. 


{ (1) See Chaee v. Nathawiy, 14 Man. Rep. 232. | 
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1802. The Lord Chancellor.-— There are two views in which 
this case is to be considered: first, as to the right of the peti«' 
jSr parte tioner to traverse. It strikes me as extraordinary to say, that 
tiAu. a person, who had become the 6ond Jide owner in equiw of 
two advowsons under contract, is not aggrieved by the find¬ 
ing, that the party with whom he contracted has been a luna¬ 
tic ten years. If, however, decisions would exclude him, he 
would be entitled only to that regard, which the Court has 
been in the habit of giving in lunacy particularly. But the 
case Ex parte Morle^ proves, that a person under such a con¬ 
tract is a party aggrieved j and I am of opinion upon that case, 
he has a right, and must be permitted, to traverse. 

I have some doubt upon the other point, whether this com¬ 
mission ought not to be quashed. This person is found a 
lunatic not only at the date of the commission, but from 
1792: a person, who at many periods since, and up to April 
last has been, with the knowledge of all persons, who had 
either any interest in, or feeling about, the management of 
his affairs, doing all the acts the most sane man is intrusted 
to do. With regard to his occupations, amusements, mode 
of life, and every circumstance belonging to the question of 
sanity,^ he has for ten years been permitted to act at his own 
discretion, without any providence; and it is now avowed, 
that, so long as a particular topic, (about a forged will,) was 
not resorted to, for the purpose of inducing him to dissipate 
his fortune, his family permitted him to act without restraint. 
There certainly may be persons, proper objects of this com¬ 
mission, and understood to be so for many years, to whose 
case, either from true affection, or mistaken tenderness, the 
proper process may not have been applied. There may be 
proper persons, insane upon particular points, who, if these 
[ 264 J points are not touched upon, not only act discreetly in their 
own affairs, but even as trustees for others. I do not doubt 
the fairness of their motives ; but it is of the last consequence, 
that the officer intrusted with this jurisdiction should be very 
careful before he establishes the lunacy of a person ten years 
ago, who has for those ten years been permitted to act as if 
sane, and to deal with a great variety of persons j all of whom 
are entangled in the consequences. 

1 cannot permit any other person to judge of the propriety 
or impropriety of my order. I cannot delegate this authority 
to any one. The order, that the jury shall be of the neigh¬ 
bourhood, is usual; and is consequential upon the direction, 
that the commission shall be executed at the place of abode. 

1 ordered due notice to be given under the circumstance, that 
this person had been trusted every where as a person whose 
conduct did not call imperiously for restraint. It had not 
escaped me that he might not attend. I thought, he would 
attend: but if not, that circumstance upon such a proceeding 
for his benefit would have induced me to let it go on. But,' 
supposing my direction indiscreet, in the exercise of so im¬ 
portant a discretion, in the case of a person treated as sane, 
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And fiow represented to have been insane all this time, it is 1802. 
’not right to*pern»it any departure from my direction, not au- 
thorized by me. At present, therefore, I hesitate very much, Ex parte 
whether this commission must not be quashed. Hau. 

A few days afterwards the Lord Cuancellor said, under Jvly 3. 
all the circumstances, after what had passed, it was not ad<* 
visable to quash the inquisition. Leave was therefore given 
to the petitioner to traverse. The issue was, whether the 
party was a lunatic at the time of the inquisition, and at the 
date in 1792, and since. 


SETON ®. SLADE, (l) [ 265 ] 

HUNTER V. SETON. /«/y2,3. 

THE plaintiff in the first of these causes, being entitled to Specific per- 
an estate, called Kilorough^ in the county of Glamorgan^ under 
a contract entered into in 1799, by the trustees of the Marquis abstract, 

De Choiseul^ to convey to him and his heirs in consideration though deli- 
of 8500/. employed yosiah Phipps to sell the estate by auction '’cred wry 
or private contract; and the following memorandum in writ- 
ing, dated the 12th of Aprils 1800, was signed by the defendant the vendee 
Robert Slade^ but not by the plaintiff or any one on his behalf: would insist^ 

“ I Robert Slade of Doctors Commons in the city of London {"? 

“ Esquire have this day purchased of Josiah Phipps the estate jf thV liUe* * 
described in the within particular at and for the sum of should not be 
“ 10,000/. including the timber and underwood growing there- out, and 
“ on have paid a deposit of 1000/. do hereby undertake jiv^.red'by 
“ agree to pay the remainder of the purchase money and com-tjnle of pay- 
“ plete my purchase within two months from the date hereof ment, having 
“ the proprietor making a good title thereto at his own ex- *»®en received 
“ pense and executing a proper conveyance to be prepared at objection; 
“ my expense And I do further agree to pay for the fixtures and the ven- 
“ household furniture at a fair valuation and for the growing dee upon the 
“ crops seeds fallows &c. in the same way according to the 
“ custom of the country and possession to be given upon the cumstances 
** completion of the contract to which time all out-goings are not being cn> 

“ to be cleared up and I am entitled to the rents and profits titled to insist 
“ Upon failure of my complying with the terms and conditions a”j},e%ssience 
before-mentioned the deposit money shall be forfeited the ofthecou- 
proprietor shall be at full liberty to resell the estate and tract. 

“ the deficiency if any there shall be by such second sale to- An agree- 
“ gether with all charges attending the same shall be made 
“ good at my expense.” only good to 

♦ The bill in the first cause prayed a specific performance of charge him 

^ ^ within the Sta¬ 

tute of Frauds. A defendant cannot get rid of a disclaimer witliout a strong case on affidavit. 


> 1 (1) Cited 1 Johns. Cha. Rep. 374. 4 Desaus, Cha, Rep. 136, and 14 Johns. Reps 488. J 
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this agreement; which was resisted under the following cir«> * 
cumstances appearing by the answer and the evidence. •' ^ 
The defendant the day after he signed the agreement wrote 
to Phipps irom Brighthelmstone; stating objections to the title, 
and that if the title should not be made out and possession 
delivered to him by the 12th of yune then next, he should 
insist upon having the deposit money returned to him with j 
interest. Phippses letter in answer, dated the 19th of Aprils ' 
stated the plaintiff’s answer, as given verbally by his solicitor, 
thus: “ Mr. Seton desired I would inform you, that he accedes 
“ to your request respecting the interest as a matter of 
“ course.” The defendant about the beginning of Mai/ in¬ 
formed Phipps^ he had sold out stock for the purpose of being 
ready with his purchase money ; and expressed his surprise, 
that no abstract had been delivered. He afterwards pressed 
Phipps for the abstract; and proposed that Phipps should copy 
and send in his name to the plaintiff a note written by the de¬ 
fendant, expressing that finding no progress made in the deli¬ 
very of the title, he called to remind Phipps^ that in the event 
of its not being completed at the expiration of the two months 
he expects in compliance with the promise the plaintiff made 
in answer to his letter from Brighthelmstone to have his depo¬ 
sit money returned with interest; and requesting authority to 
fulfil the engagement on the plaintiff’s part. Phipps declined 
writing that letter. On Saturday the 7th of yune the abstract 
was left at the defendant’s solicitors, with a note ; stating, that 
the plaintiff had only a title under an agreement; but all ne¬ 
cessary parties were ready to convey ; and making a proposal 
for that purpose. On Monday the 9th the plaintiff’s solicitor 
called there, to say, that he would not vouch for the authen¬ 
ticity of the abstract; as it was not prepared by him, but by 
the solicitors, for the trustees of the Marquis De Choiseul, 
Nothing further passed till the 13th of yune; on which day 
the defendant wrote to Phipps; demanding his deposit with 
interest; and stating his reasons; that the two months, within 
which the plaintiff agreed to complete the contract, were ex¬ 
pired ; and the defendant’s solicitors had not received an ab¬ 
stract till within these few days; and, so far from showing a 
right in the plaintiff to convey, it states merely a contract for 
purchase by him without noticing a suit in Chancery against 
the frustees of the Marquis and Marchioness De Choiseul^ 
previous to the contract for purchase by the plaintiff, which 
renders it impossible for the plaintiff to carry into effect his 
agreement with the defendant within the time limited. 

The defendant afterwards recovered his deposit with in¬ 
terest in an action. Several objections were taken to the ab¬ 
stract ; the principal of which, (mentioned in the defendant’s 
letter of the 13th of April.,) were the suit instituted by the 
Marquis De Choiseul., and his creditors, to remove his trustees 
and for an account of their conduct; and a prior contract with 
a person, named Darby; who gave notice of his*claim. He 
was made a defendant; and put in an answer amounting on 
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*tlic whole to a disclaimer. Afterwards being examined as a 
w'kness by his* depositions he renewed his claim. The Lord 
Chancellor held, that he could not get rid of the disclaimer 
upon the record without a strong case upon affidavit; and 
therefore he was a good witness; but the defendant reading 
his depositions must admit, that he has no interest. The de- 
\fendant then declined reading his evidence.^ 

The second cause was instituted upon a bill by the trustees 
of the Marquis De Cfioiseul ; praying a specific performance of 
their contract with Seton. 

Mr. Romilly^ and Mr. Bell., for the Plaintiff Seton .—^The 
question is, whether the vendor was bound to make out his 
title by a certain day; and further, whether, if he could make 
a title at a subsequent time, that would not be sufficient in 
this Court. In all the decisions upon this point time has been 
considered a circumstance merely, not of the essence of the 
agreement. It is true, in modern cases parties have been dis¬ 
charged, where in former times they would have been bound ; 
the late decisions having restrained the unlimited extent of 
the older cases. But they have never gone the length, that, if 
the agreement is not performed at the particular day, it shall 
be at an end. In the common case of relief against the pe¬ 
nalty of a bond, prior to the Statute, could any declaration 
of the parties have prevented that ? The result is, that the 
non-performance at the day is a circumstance to show aban¬ 
donment, but only a circumstance. In Greifson v. Riddle (b) 
the agreement was for a particular day; with a proviso, that 
in case the title should not be approved in two months, the 
agreement was to be void, and of no effect. There was an 
outstanding legal estate, which could not be got in by that 
time. A bill was filed for that purpose to have the legal estate 
conveyed. The defendant resisting, a reference was directed, 
to see, whether a good title could be made; Lord Loughbo^ 
rough expressing an opinion, that the terms of the agreement 
were complied with. The report was in favour of the title. 
The cause coming on before Lord Thurlow., the performance 
was still resisted. Lord Thurlorv said, it had been often at¬ 
tempted to get rid of agreements upon this ground, but never 
with success. The utmost extent was to hold it evidence of 
a waiver of the agreement: but it never was held to make it 
void. Mr. Mansfield for the defendant said, the intention was 
clearly to make it void ; and that it would be necessary to in¬ 
sert a clause, that notwithstanding the decision of the Court 
of Chancery it should be void. Lord Thttrlow said, such a 
clause might be inserted; and the parties would be just as 
forward as they were then. 

That case is much stronger than this. Here there was no 
necessity for performance at the day. 

Mr. Richards^ and Mr. Leach., for the Defendant Slade .—^The 

. Stat. 4 aad 5 .^nn. c. 16. 

rO Chancery, before the Lords Commistioners 12th /wne, 1783; before 
Lard Tkurlow, 12Ui June, 1784. Cited by Mr. Romlly from his own note. 
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general principle is, that in Equity, as at latr, the plaintiff 
must show, that he has performed every thing incumbent oh 
him. There is no instance of a decision, treating the time as 
immaterial, without circumstances amounting to a waiver; 

^ though the language of the Court has been more extensive. 
Upon the face of this agreement it is to be performed within 
two months; and there are no circumstances showing a waiver.y 
Under this express engagement would this Court have re-‘ 
strained an action against the auctioneer for the deposit of 
1000/. j or have prevented the vendor from setting up the es¬ 
tate again, if the vendee had made default? No authority 
goes to that extent; and it is to avoid this that the clause is 
introduced. Then the vendee has an equal right to hold the 
vendor to the time. It is idle to say, the time is not material. 

If it is not adhered to, it may be ruin of the party, acting upon 
that, contracting debts, See. A decision always referred to 
upon this subject is Gibson v. Patterson; (a) the report of 
which is corrected in Lloyd v. Collet.^(a) and Harrington v. 
Wheeler, (b) Lloyd v. Collet is a direct decision for this defen¬ 
dant ; differing only in the circumstance, that no abstract was 
there delivered within the time. In all these cases, and 
Pincke V. Curteisy (c) and Fordyce v. Fordy (d) the language of 
the Courtis, directly opposite to what it was formerly, that 
time is material. In Spurrier v, Hancock (e) the time was ex¬ 
tended by the tacit consent of both parties. It is important, 
that this defendant, the very day after he signed the agree¬ 
ment, expressly stated his title to insist upon the time ; and 
Phipps in his answer assents to that. 

The Lord Chancellor. —There have been several very hard 
cases under the description of the specific performance of 
agreements, upon the principle of compensation: that, for 
instance, where a person contracted for an estate in Essexy with 
the object of becoming a freeholder of that count}'; and it 
turned out to be in Kent: yet he was held to it. (f) So in a 
case before Sir Thomas Seivelly upon an agreement for a lease¬ 
hold house with a wharf, the object of the purchaser being 
to be a wharfinger, he was compelled to take the house without 
the wharf. So, where the object was to purchase an estate 
tithe-free; and he was compelled to take it subject to tithe, 

The value of the tithe is not a compensation. I incline much 
to think, notwithstanding what was said in Gregson v. Piddle, 
that time may be made the essence of the contract: but I do 
not recollect a case, where an abstract was delivered for the 
purpose of preparing a conveyance ; at the delivery no objec¬ 
tion made, that it was delivered too late; and between the de- 

12. r® J P 270. 4 Rro. C C. 469. Jlnte, voL iv. 689. n. (b.) 

.Ante, vol. iv. 686. tVffim y.Jtbrgan, ante, 2u2. 

CeJ 4 Bro. C. C. 329. W* 

CfJ Shirley v. Davis, in the Court of Exchequer; cited ante, 678, in Drev>e * 

V. Hanson, • 

JLord Stanhnptfs caw, in Chancery, before Lord Thurlow/ cited ante, 
voL n. 678, in Drewe v. Hanson. 
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•livery and the time for the execution of the conveyance! no 1802 . 
objection stated either to the time of the delivery or the na- K.orsJ 

ture of the title. The abstract certainly was delivered very Skto» 

late : but it is upon the party to say, it was too late. If he re- 
ceives the abstract without objection, does he not authorize hcstse 
the other to suppose, he is during the currency of the rest of v. 
the time preparing his conveyance, and the thing is to go on ? SsfroH. 

For the Defendant. —The delivery of the abstract was a mere 
mockery. It could not possibly be imagined, that it could be 
looked through in time. It was incumbent upon the vendor 
to have some communication with the vendee, to do away the 
effect of his letter. It would be a new decision, that the de¬ 
livery of the abstract to the solicitor, the vendee having de¬ 
clared absolutely, that he would not let it go beyond the time, 
shall amount to a new contract. No diligence could have 
enabled the vendor to perfect his title by the 12th of on 
account of the claim of Darbyy and the suit in this court. 

Mr. Romillyy in Reply. —^This agreement is not the same as 
if the vendor had undertaken expressly to make out his title 
in two months. The defendant’s undertaking is conditional, 
to pay his purchase-money. There is no such principle, that 
time is essential here as well as at law, and that it is always 
dispensed with upon the conduct of the party. That would 
exclude Courts of Equity from a great part of their jurisdic¬ 
tion. The only ground for the redemption of a mortgage is, 
that the time is essential at law, yet in Equity, as the real 
transaction is a loan of money, and the party may be put in as 
good a situation, it shall not be so considered. In those cases 
a dictum of Lord Thurloxv has been frequently alluded to ; [ 272 ] 

that, if a clause was inserted, excluding the jurisdiction of 
this Court, if the mortgager should not redeem within a year, 
still the mortgager would be entitled to redeem. There are 
no words in this agreement, showing, the parties meant this 
time strictly. It was inserted merely because it is usual to 
fix a time. The vendor could not have re-sold at the end of 
two months, and charged the defendant with the deficiency. 

The defendant's letter shows, he did not understand the pe¬ 
riod of two months to be binding; desiring a fresh agreement 
for that purpose. Phipps's letter proves nothing. He was not 
agent for any such purpose; and the information was given to 
him only ; and the answer is merely, that Seton acceded to his 
request as to the interest as a matter of course; as it certainly 
was; nut, that, if the contract should not be performed within 
two months, there should be an end of it. The objection, 
that it was impossible, that the conveyance could be prepared 
in time, should have been made when the abstract was deli¬ 
vered. But suppose the title perfect; that it had received the 
sanction of eminent conveyancers ; that many estates had been 
sold under that abstract; and that the person, to whom it was 
. sent, was already conversant with the title; in that case the 
conveyance might have been prepared in time. The defendant 
held the vendor bound till the 12th of fune* 
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Time not rc- 
ffanled in this 
Court, as at 
law: (1) fop 
instance the 
case of re¬ 
demption of a 
mortgage; 
which cannot 
be prevented 
even by spe¬ 
cial agree¬ 
ment. 


77ie Lord Chancellor. —If it were necessary for thf deci¬ 
sion of this case, to express myself with great accuracy upon 
the principle of the Court as to suits for specific performance, 
as far as objections are to be founded upon what the Court 
has done, and has forborne to do, in a great variety of cases, 
in which the objection has been taken, that the agreement was 
not carried into execution within the time stipulated upon the 
face of it, I should think it my duty to look through a great 
number of cases. But, in the view 1 have of this case, I incur 
no hazard of making a decree in its principle inconsistent with 
any authority that can be stated. 

To say time is regarded in this Court as at law, is quite im¬ 
possible. The case mentioned of a mortgage is very strong: 
an express contract under hand and seal. At law the mort¬ 
gagee is under no obligation to re-convey at that particular 
day; and yet this Court says, that though the money is not 
paid at the time stipulated, if paid with interest at the t imea; 
re-conveyance is demanded, there shall be a re-conveyance 
upon this ground; that the contract is in this Court consider¬ 
ed a mere loan of money, secured by a pledge of the estate. 
But that is a doctrine upon which this Court acts against what 
is the primd facie import of the terms of the agreement itself; 
which does not import at law, that, once a mortgage always a 
mortgage; (2) but equity says that; and the doctrine of this 
Court as to redemption does give countenance to that strong 
declaration of Lord 'Thurlow^ that the agreement of the par¬ 
ties will not alter it; for 1 take it to be so in the case of a 


[ * 274 ] 

So upon a 


mortgage ; that you shall not by special terms alter what this 
Court says are the special terms of that contract. Whether 
that is to be applied to the case of a purchase is a different 
consideration. I only say, time is not regarded here as at 
law. So in the instance of a mortgage with interest at 5 per 
mortgage at 5 cent, and a condition to take 4, if regularly paid j or at 4 per 
wnd^tfoirfor ^ condition for 5, if not regularly paid. At law you 

4, if regularly might in that case recover the 5 per cent, for it is the legal in- 
paid, or at 4 terest. But this Court regards the 5 per cent, as a penalty for 
hwe^^f not ^ further the essence, than that 

regularly paid: ** "ot paid at the time, the party may be relieved from 

the 5 percent, paying the 5 per cent, by paying the 4 per cent, and putting the 
regarded in other party in the same condition as if the 4 per cent, had 
oidv^rsT been paid: that is, by paying him interest upon the * 4 per cent. 
penalty to se- if it had been received at the time. So in this Court be- 
cure the 4, and fore Courts of Law dealt with a bond, under a penalty, as they 
relief ^ven Jq now. Time was of the essence there: but this Court re- 
pnnciple. lieved against the penalty long before a Court of Law ; and 
So in the there are many other instances, 
old cases upon But there is another circumstance. The effect of a contract 

relief against for purchase is very different at law and in equity. At law the 
the penalty of ^ ^ ^ 

a bond, before tlie jurisdiction at law. 


{ (1) Braefder v. Ctratx, 6 Wheaton 528. iVatere V. Trams. 9 Johns. Rep. 450. Hepburn V. 
AtdJ, S Cranch. 262. See 3 Bibb's Uep. 367. 3 Serg. & Rawle. 432.} 

J (2) See 2 Binn. 43. 1 Yeates. 584.} 
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* estate*.remains the estate of the vendor; and the money that 1802. 

hf the vendee. It is not so here. The estate from the seal- V/vsi/ 

ing of the contract is the real property of the vendee. It de- Sstok 

scends to his heirs. It is devisable by his will; and the ques- 
tion, whose it is, is not to be discussed merely between the hvstbb 
vendor and vendee ; but may be to be discussed between the v. 
representatives of the vendee. Therefore I do not take a full Ssiw. 
view of the subject upon the question of time, unless that is Prom the 
taken into consideration; and many very nice and difficult Jj** contwf 
cases may be put, in which the question would be to be dis- estate is'ia 

cussed between the representatives, founded upon the conduct equity the 
between the vendor and vendee. It is obvious, that a due 
consideration of the value of the objections will embrace that 
consideration also. anddevise- 

The cases seem to have varied a good deal. The cases be- able, as such, 
fore Lord Thurlow proceed upon this; that in the nature of 
the thing there must be a degree of good faith between the 
parties, not to turn round the contract upon frivolous objec¬ 
tions. As to the contract of the party the slightest objection 
is an answer at law. But the title to an estate requires so 
much clearing and inquiry, that unless substantial objections 
appear, not merely as to the time, but an alteration of circum¬ 
stances affecting the value of the thing, or objections arising 
out of circumstances, not merely as to time, but the conduct 
of the parties during the time, unless the objection can be so [ 2^5 ] 
sustained, many of the cases go the length of establishing, that 
the objection cannot be maintained: even the later cases; 
which have given great weight to the objection ; particularly 
Harrington v. Wheeler^ referring to older cases, particu¬ 
larly two in the House of Lords. The objection was not put 
merely upon the conduct in not making the title in time, but 
upon the circumstances, connected with the thing and the value 
of it. 

But I need not address myself to the consideration of what 
is the precise principle with much industry; for no authority 
would support me in saying, that under the particular circum¬ 
stances of this case the defendant can resist a decree, if a good 
title can be made. This agreement is signed by the defendant 
Slade oT\y : but that makes him within the statute (b) party 
to be charged, (l) I do not say, whether terms might or might 
not be introduced, that would make time expressly of the es¬ 
sence of the contract. It is enough to say, that, if this agree¬ 
ment has that effect, there never was an agreement, that would 
not; for upon that point the agreement is as loose as possible. 

There is no passage in it eo intuitu; not that sort of passage 
in Gregson v. RidMe, The clause as to liberty to resell, &c. is 

faJ Ante, vol. iv. 686. See also ’Fhe Marquis of Usrtfard v. Score, and Guest 
V. Homfray, ante, vol. v. 719 818. 

(~bj Statute 29 Ch. 2. c. 3. 

{ (1) Ballard v. Walker, 3 Johns. Ca. 60. where the Enfrlish cases are reviewed by 
See also Ctasoiiv. Baileti, 14 Johns. Itep. 484, Chancellor Ar»u.| * 

VoL. VII. 23 
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1802. not considered of much importance in this Court: but in this 
Vm'vO instance it is a clause against the vendee, having no corres^" 
Sktos ponding clause against the vendor. That clause expresses 
little more than would be the legal effect, if that was not in- 
HcNTxa serted. But it is enough to say upon that, the objection re- 

V. lied upon in the argument, that the plaintiff might have sold, 

Sbtow. after the two months were expired, admits of this answer; that 
[ 276 ] it is assuming the whole question. If you make out, that he 
would have been at liberty to resell, that does not make out, 
that he lets the other off. But under the circumstances he 
would not have been at liberty to resell. The evidence clearly 
imports, that the defendant did not understand it to have bound 
them in that mutual respect, in which he seems in bis letter to 
think it reasonable they should be bound. But 1 will construe 
it for the purpose of this case, as if it had mutually bound 
them; and that, if the title was not made out by the day, then 
the defendant should be at liberty to say, he was off; for, if 
that clause had been in this agreement, he might have waived 
the benefit of it; and it must have been made out, that his 
Conduct did not occasion the non-fulfilling the agreement. 
Take it, that there was the mutual clause. The moment after 
the sale the auctioneer was no longer the agent of the plaintiff. 
He was his agent only to sell, not to deal with the terms, upon 
which a title was to be made. The defendant must show the 
auctioneer had acquired a character to bind the plaintiff in 
that respect. There is no evidence of that: on the contrary 
the defendant applies to the auctioneer as such agent; and he 
refuses to act as such ; and refers him to the plaintiff. But he 
applies again to the auctioneer; and never to the plaintiff. One 
clause of this letter is very important; marking the knowledge 
of the title in the law-agent of the vendee ; and that he was 
able in the first instance, the day after, to state the material 
objections; viz. the proceeding in Chancery and Darby's claim. 
That is distinct evidence, that the defendant did not then un¬ 
derstand, that he had entered into an agreement, by force of 
which he thought he had a right to say, the time of two months 
was absolutely of the essence of the contract. Whether that 
was misunderstanding, or not, that was his understanding. By 
the last words he seems desirous of having an agreement, 
which would for the first time give a mutudity as to time. 
[ 277 3 But he does not choose to give up the one, till he gets the 
other; reserving to himself the power to deal with the first 
agreement, as he thinks fit; though he may not get the stipu¬ 
lation be wishes. If the plaintiff acceded to that proposition, 
he would be bound. But what is the evidence, tnat he did I 
There is a good deal of reasoning in support of the argument, 
that Phippys letter is, not merely a statement, that he would 
pay interest, but with regard to some circumstances that the 
contract was to be off: viz. the deposit money to be returned 
with interest, connected with the dissolution of the agreement; 
which might be either within or after the expiration of the 
two mourns; but, if the former, it ought to be shown to be 



Gases in Ghancerv. 


«77 


vleaily the effect of something that passed subsequently, and 
'was acceded to. The letter of Phipps in answer is no evidence 
of the facts stated in it. Does the defendant conceive the 
matter as resting on that letter, and consider it as an under¬ 
taking to the extent he proposed; or as completely settling 
that mutuality he desired ; giving him a right to insist upon 
the time as the essence of the contract? No; for afterwards 
he goes again to Phipps^ not an agent to bind the plaintiff for 
this purpose ; and not being able to prove the date further than 
that it was between the 13th of April and the 5th of yune. 
This proves, that the defendant by repeated inquiries, ad¬ 
dressed to his solicitor, who knew a good deal of the title, 
was informed from time to time, that the abstract was not de¬ 
livered. The proof is complete as to that. This is a com¬ 
plete waiver of any objection from the non-delivery of the 
abstract at the time the defendant proposed that Phipps should 
write that letter. Being told, Phipps would not write that 
letter, .he does not write himself; or direct his solicitor to ap¬ 
ply : but upon the 7th of June by his solicitors he receives the 
abstract: they knowing the histoiy of the title and the estate^ 
and stating the two grounds of objection the day after the 
contract took place. There was a note at the bottom of the 
abstract; stating distinctly, that the plaintiff had only a title 
under an agreement; but that all necessary parties were ready 
to convey ; and making a proposal for that purpose; which 
might or might not be completed within the time. The ab¬ 
stract was delivered on the 7vh of yune. No objection was 
made to receiving it. It was kept, till the time expired, with¬ 
out objection. Ought not the objection to have been made 
on the 7th ? The plaintiff was bound till the 12th. He could 
not sell to another; and if the solicitor had returned the ab¬ 
stract upon the objection, the plaintiff was at liberty to say, he 
had undertaken to remove all objections, or to tender a con¬ 
veyance ; and he might have proceeded to prepare a convey¬ 
ance ; which under the circumstances was to be prepared by 
the defendant; and he might have tendered that conveyance : 
so as to have a right to an action, or to file a bill, as upon an 
agreement, which he had undertaken to make good within the 
time. 

This case is not like Lloyd v. Collett^ (a) in which the de¬ 
fendant immediately sent the abstract back, and would not 
look at it. What right had this defendant to read the abstract, 
if it came too late ? He had either an intention to execute the 
contract, or a hope, that he had time to get through the ab¬ 
stract, in order to carry it into execution: but the evidence in 
this respect is totally silent; and it is clear upon the objec¬ 
tions stated in the solicitor’s depositions, that at some period 
or other he had gone into the abstract. 

As to the other circumstances, stated by the defendant, his 
selling out stock, &c. there is no evidence whatsoever. As to 
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f cj 4 JBn. C. C. 469, mite, vol. iv. 689, in the note. 
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his intention of making this place his residence, there is no¬ 
thing in the contract, having the * least reference to that; and 
upon an intention, not disclosed in the contract or afterwards, 
as essential, this Court has never been in the habit of acting. 

Under the circumstances therefore, whether the time is or 
is not an objection, founded upon the authorities the reports 
of this Court furnish, which I will not discuss, let the autho- 
[ * 279 ] rities upon that point turn the scale either for the defendant 
or the plaintiff, tiiere is no authority, that has not some re¬ 
ference to the conduct of the party in the mean time; and 
upon the conduct this defendant has no right under the cir¬ 
cumstances to say, this contract was not performed within the 
two months. There must therefore be a decree for a specific 
performance; and, as to all the rest, a reference to the Mas¬ 
ter to sec whether a good title can be made. Where the party 
has not been able to make his tide before the decree, it is al¬ 
ways a question very important as to the costs, but not, 
whether he shall take the title or not. According to old cases 
it was sufficient, if the title was made by the time of the re¬ 
port. (a) 

("aj See Jenkins v. Itilcs, ante^ vol. vi. 646 . 
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Bolls BROWN V . BIGG. 

1801 . 

yOIIN BIGGi by his will, dated the 19th of December, 
July 5 , 6. 175^3, gave and devised unto his wife Ann all his free- 

The nro- hold and copyhold estates, which he should die possessed of, 
duce of real jjj parish of Ghmsford in the county of * Suffolk, subject as 
dtfr a^power"* ^^^crein mentioned ; to have and enjoy said estates for and dur- 
in a will pass- ing the term of her natural life; with liberty to cut timber, 
ed by a rosi- as therein mentioned; and after the death of his wife he gave 
diiary clause devised said estates to his godson yohn Bigg', son of 

sonalVstaie^i^ yoAn Bigg, his late nephew, then deceased, by Sarah his 
the object be- wife, and to the heirs of his body lawfully begotten, or to the 
ing a conver- guardians of said yohn: should the wife of the testator die 
Sut" buVpart should attain twenty-one years; and 

remaining un- he declared, that should his said godson die, before he came 
sold was held to twenty-one years, or, before he should be legally married, 
a restdting amj have no issue from a legal marriage, then he left such 
hclpatiaw.(l) estates and the rents and profits thereof, that should have 
Under words grown and arisen from the same, from the death of his said 
importing a wife, to Benjamin Tweed Bigg, brother of said yohn Bigg, 
tenancy in jjis godson, or in case of his death before twenty-one years or 
diwgh com- legal marriage without issue, then to his two sisters jointly, 
billed with words of survivorship, the interests vested at the death of the testator; and there¬ 
fore vested in one of the residuary legatees, who died between the death oftlie testator and the 
death of the person entitled for life. (2) 


{ (1) See tlie note to CUUyv, Parker, ante, vol. ii. p. 270.1 
I (2) See the note (2) to JUaberfy v. Shretk, ante, vol. iii. p. 4J0.{ 
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* daugKters of the testator’s nephew yohn Bigg deceased by his 1802. 
wife Sarahf and their heirs for ever; to be managed by their 
guardians, till they were of twenty-one years respectively, or Bnoww 
should be legally married ; and the testator, besides the said 
Glemsford estates, gave to his wife during her natural life the 
yearly interest or produce of all stock his property in the 
3 per cent, joint stock of annuities and reduced annuities, or 
by what other names they are called or usually distinguished: 
provided, that if the said Ann should marry again, then she 
would be entitled to one moiety only of the yearly interest or 
produce of said monies or stocks : the other moiety thereof to 
go and be applied to and to the use of the testator’s nephews 
and nieces after mentioned in manner and proportions as 
therein expressed. He then ordered and empowered his said 
wife, (in case she chose so to do,) with the advice of William 
Roberts to sell all his Gransden estates, (stating, that she will 
probably not choose to live there,) with the crop in the ground [ 281 ] 
or barns, and all stock, furniture, chattels, and effects, with 
all convenient speed; and the money arising from such sale 
to be placed out on security; the yearly interest of which, as 
well as the interest due to the said testator on notes, bonds, 
mortgages, or otherwise, (except what was in the public 
funds,) he also gave and devised unto his said wife, under the 
like restrictions as before in case of a second marriage; and 
the testator after giving several legacies, and among them 
some specific articles of plate to yoh?i Bigg^ did thereby after 
the decease of his said wife without issue by him leave the 
whole of his personal estate principal and interest of every 
kind both on public and private security before undisposed of 
to his several nephews and nieces after named: viz. Elizabeth 
Biggi Bateman Bigg^ Sophia Bigg^ and the four children of 
his said nephew yohn Bigg., late of Glemsford in Suffolk^ by 
Sarah., his wife; to be divided amongst them and the sur¬ 
vivors of them, share and share alike ; and he appointed his 
said wife Ann Bigg sole executrix. 

The testator died on the 13th of February^ 1795. His 
widow died on the 13th of 1798, without issue by him 
and not having married again. 

The bill was filed by the executors and legatees of the tes¬ 
tator’s widow Ann Biggi praying the necessary accounts of 
yohn Bigg's personal estate, debts, &c.; and that the rights 
of the several persons entitled to his estate and effects now 
remaining unadministered may be ascertained, &c. 

By the decree, made on the 22nd of November j 1799, the 
necessary accounts and inquiries were directed. Upon the 
Master’s report, it appeared, that the whole of the copyhold 
estate, except a very small part, was surrendered to the use [ 282 ] 
of the will; and that some part of the Gransden estate re- 
^mained unsold, yohn Bigg of Glemsford., the testator’s nephew, 
wjio died on jhe 27th of March., 1793, had by Sarah his wife 
four children, fohn Bigg^ Constantia Ann Bigg^ Elizabeth 
.Biggf $ind Benjamin Tweed Bigg; all living at the date of the 
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1802. will and the death of the testator, and now living. £l$zab^h' 
daughter of Joseph Bigg and Constance his wife, one 
Bhowx of the residuary legatees, survived the testator; but died in 
V- the life of his widow on the 11th of Marchy 1796. 

Biaa. questions were; First, upon the claim of the heir at law 

John Bigg to that part of the Gransden estate, that was not 
sold, and also to the money produced by the sale, as not be¬ 
ing disposed of after the death of the wife; the other resi¬ 
duary legatees insisting, that the residue of the estate should be 
sold; and the produce of the whole should go as the personal 
estate: Secondly, whether any interest vested in Elizabeth 
Bigg: the other residuary legatees claiming the whole; as 
being the survivors at the death of the testator*s widow. 

Mr. Richards^ and Mr. Bell, for the infant Heir at Law, 
John Bigg, also one of the residuary Legatees. —^This estate is 
not directed to be turned into money out and out; but is kept 
distinct from the personal estate: the object of the testator 
being to give his wife an opportunity of living there. If she 
had made that choice, or, if Roberts had disapproved the sale, 
it would have descended as real estate. An option is given, 
not only to her, but to another. But, even if a positive di¬ 
rection was given to turn this into money, still not being dis¬ 
posed of it belongs to the heir. In Saunders v. Kinsey, Sir 
Charles Saunders created a trust of property to be laid out in 
land with consent of Mrs. Saunders. The decree directed it 
[ 283 ] XQ be laid out: but no consent had been given. Upon a re¬ 
hearing it was held, that in that respect the depree was wrong; 
that it continued to be money; and was to be applied as 
money, without being turned into land. The principle, upon 
which this is put in the celebrated argument of Lord Eldon in 
Ackroyd v. Smithson,{a) which prevailed with Lord Thurlow, 
whose first opinion was strongly in favour of the next of kin, 
is, not only, that there must be an intention, that the heir 
shall not take: but that some other person, who is to take, 
must be pointed out. Even express words, merely taking 
from the heir, will not do. The law casting it upon him, 
though the devisor may give it to another person, he cannot 
control the law by taking it from the heir, and leaving it to 
be seized byway of occupancy: Collins v. Wakeman,(b) and 
other cases there referred to. Robinson v. Taylor, (c) 

Upon the next question, there are only two periods, to 
which the word “ survivor*^ can apply: the death of the tes¬ 
tator or the death of his wife without issue. The death of the 
testator is never taken as the period, except, where there is 
no other time, to which it can possibly apply. It may be con¬ 
tended, that there is no gift till the distribution; as in Bro^ 
grave v. Winder, (d) 

Mr. Grimwood, and Mr. Roupell, for the other surviving resi¬ 
duary Legatees. direction to sell the Gransden estate is 

fa) I Bro. C. C. 503. f6J Ante, vol. ii. 683. 

fcJZ Bro. C. C. 589, ante, vol. i. 44. ("dj Ante, vol. it. 634. 
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iniperiitive ; and has the effect of converting it out and out. 
l*he words “ emjftower” or “ request^' would have that effect. 
But upon the emphatical word “ order'^ there can be no doubt, 
the intention of the testator was not to give an option; as¬ 
signing his reasons for giving the * positive direction for the 
conversion. The expression as to Robertses advice does not 
import a condition. The word “ empowered” imports only, 
that she was to have the necessary powers of making convey¬ 
ances to purchasers, giving acquittances for the money, and 
doing all other necessary acts, to carry that order into effect. 
She has no option to sell a part only; but is bound to sell the 
whole. The money arising from the sale is to be placed out on 
security; the interest of which, with the interest of other secu¬ 
rities he disposes of; plainly showing, that it is to be personal 
property; and incorporating it with his other personal estate. 
Then the whole property so converted is disposed of. The au¬ 
thorities fortify this construction. Mallabar v. Mallabar. (a) 
Durour v. Motteaux. (b) Fletcher v. Ashburners (c) and Ogle v. 
Cook.,(d) a very strong case. The distinction upon these au¬ 
thorities is, that, where the property is to be converted out 
and out, as it is expressed, it must be considered converted 
for all purposes: but when the trust is to sell for particular 
purposes, if any of those purposes fail, the heir shall take what 
is lapsed; but then, as was determined in Hewitt v. Wright (e) 
particularly, he takes it as personal estate; which shows, the 
conversion is complete. 

Upon the other question they concurred with the heir at 
law, that the interests of the residue were not vested till the 
death of the widow. 

Mr. Raynsford^ for the residuary Legatees^ and the Executor 
of Elizabeth Bigg i who survived the testator; but died in the life 
of his widow. 

This Ml as a reversionary interest, vested at the death of the 
testator; and the enjoyment postponed only to give the widow 
the use of the fund for her life. Upon Monkhouse v. Holme fa) 
The Attorney-General v. CrisJ^in^(b) and Devisme v. MellOy(c) 
it would be clearly a vested interest, if the words of survivor¬ 
ship were not added: but that must be taken to refer to the 
death of the testator; Roebuck v. Deany(d) Maberly v. 
Strode, (e) 

^ Upon the other question they concurred with the other re¬ 
siduary legatees against the heir. 

Mr. Richardsy in Reply. —Upon the first point, an heir at 
law is not to be disinherited, either wholly or partially, but 
by direct words or clear intention. Whatever portion of the 
real estate is undisposed of belongs to the heir. Ackroyd v. 

Cnj For 79. fbjl Vcs. .120. f cJ 1 Bro. C. C. 497. 

. C Stated I Bro. C. C. 501.513, ante, vol. ii. 686. fej 1 Bro. C. C. 86. 

fuj n. 285. 1 Bro. C. C. 298. 1 Jtro. C. C. 386. 

T O * CTC.S37. fdj .Ante, vol. ii. 265. 4 Bro. C. C. 403. 

f ej Ante, vol. iii. 450. In that case, and Butoet v. Long, atUe, vol. iv. 551, 
other ca^s on this subject are referred to. 
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Smithson was decided upon a great number of cases, particu¬ 
larly Digby V. Legard. (f) The true question is, whether this 
is made personal estate at all events; and, if so, whether it is 
disposed of in all events; which is also necessary, to defeat 
the title of the heir. It was not in all events to be personal es¬ 
tate ; for if his wife had died in his life, it could not then have 
been sold. So, if she had not chosen to sell it; for certainly 
she has an option. In the event of a sale he has not given the 
produce after the death of his wife to any one. Then, whether 
in the shape of money or land, if it is part of the real estate 
undisposed of, it goes to the heir. In Ackroyd v. Smithson and 
the omer cases the real estate was to be turned into money to 
answer the exigencies of the will. In Mallabar v Mallabar the 
subject was beyond all doubt the produce of the real estate; 
and the construction was, that by personal estate the testator 
meant the produce of his real estate, not as being made per¬ 
sonal estate by the sale, but as being considered so by Him. 
The principle collected in Lord Eldon's argument in Ackroyd 
V. Smithson^ and adopted by Lord Thurlow upon consideration 
of all the cases, is, that, whenever any portion of the real es¬ 
tate is left undisposed of, it must belong to the heir. This tes¬ 
tator in the directions for laying out this money on security 
and as to the interest keeps the two funds distinct; and does 
not blend them. The single question is, whether by the whole 
of his personal estate he means the produce of the real estate ; 
if not, it is undisposed of after the death of the widow; and 
then must go to the heir: the conversion alone without a dis¬ 
position not being sufficient to defeat his right. 

As to the other question, every case of this kind must de¬ 
pend upon its own circumstances. The testator was not provid¬ 
ing for his nephews and nieces in all events, but upon a con¬ 
tingency, which might have deprived them of it for ever: viz. 
the event of the death of his wife, leaving issue by him. The 
time of distribution then is the time to look for the person to 
take i and that is the more convenient interpretation. This is 
not a provision for children. 

The Master of the Eolls during the argument observed, that 
the general leaning of the Court is against construing the 
words of survivorship to relate to the death of the testator; if 
any other period can be fixed upon: the testator generally sup¬ 
posing, the legatee will survive him. If he intended his wife 
to have the whole for life, the probable conclusion was, that 
he meant the time of division. 

Upon the other question the Court observed, that the case 
of lapse could admit of no doubt. 


(a) The decree declared, that fohn Bigg, the heir at law 


CfJlTt Mr. Cox’* note to Craw ▼. Barley, 3 P. Witt. 20. • 
f aj The Reporter was absent, when the judgment in this cause was pro¬ 
nounced : but the decree is taken from the Register's Book. % 
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* the» testator, is entitled to so much of the Gransden estate 
as remains unsold; and that the money produced by the sale 
of such part as has been sold, is to be considered as part of 
the personal estate of the testator; and that the representatives 
of Elizabeth Bigg are entitled to her share of the residue of 
the testator’s personal estate ; and the trust of the funds was 
declared in seven shares accordingly, (b) 


fbj Bayley v. Bishops Post, {vol. ix. p. 6.J 
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FENTON w. HUGHES. J.,iy7. 

THE bill stated, that the defendant Bate had formed a con- BiHfrrdis- 
nexion with Lancellot for the purpose of discounting bills, oTsii'ac 
giving part money and part goods, and the purchase of annui- t;on° dw^r- 
ties ; and Z«/2ce//of introduced Bate to the plaintiff, as a perscyt rerbyTamere 
who wanted to purchase goods; proposing payment by bills. 

The bill then stated a transaction of that nature, and a subse- IS'^lscovew^ 
quent tpnsaction; in which Lancellot gav|^a bill for 500/. to would be ^ 
the plaintiff in consideration of bills and notes, and cloth ; more effectual 
that an action was commenced by the other defendant Mary **’.**" 

Hughes^ ^ui tam^ 8tc. to recover penalties from the plaintiff i™”^‘‘and not- 
for an unlawful and usurious contract; charging, that the ac- withstaiidinpa 
tion was brought at the instance of the derendant Bate^ and of 
circumstances showing intimacy between the defendants in 
support of that. The prayer of the bill was for a discovery to which lie** 
from the defendants ; and that the plaintiff may have the be- may be called 
nefit of * such discovery at the trial of the said action so com- *7 p¥"* 

menced in the name of the defendant Hughes ; and that the the ob*ect?w 
defendants may be restrained from proceeding in the action so and ifcalled"’ 
commen-.cd in the name of the defendant Hughes^ and from against him 
commencing any other action against the plaintiff touching the 
said matters. or o X" 

The defendant Bate demurred j for cause, that the plaintiff [ # 288 1 
had not shown any right to call upon the defendant in a 
Court of Equity for a discovery of the said matters; and that 
it appears of the plaintiff’s own showing, that the defendant 
Bate may be examined as a witness. 

Mr. Orven^ in support of the Demurrer. 

Mr. Romilhj, and Mr. W. Agar^ for the Plaintiff. 

TAe Chancellor.— ^This demurrer must be allowed. My 7 . 

The demurrer is put in upon the principle, that Bate ought 
not to be a defendant; being a mere witness; and it is admit- To a bill for 
ted, that it is impossible to file a bill against a person who is *'®***f • 
a mere wtness, if the object of the bill is to have relief in iTotlTea^de- 
. Equiw. That is established by a great variety of authorities; fendant; ex* 
and the contradictory opinions of Lord Thurlow and Lord ‘he 

case of a se- 
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{ (1) See 
Cha. Bep. 7 


Kenyon upon the case of Cookson v. EllMon^(a) both*admit 
that principle, with the exception of one or two classes of 
cases, (l) Lord Thwrlouo in that case supported the exceptions 
to the answer of a person, who was a mere witness, upon the 
ground, that having answered a part he was bound to answer 
throughout. Lord Kenyon on a subsequent case expressed a 
different opinion: viz. that if it appeared at any time, that he 
was a mere witness, having answered a part he had answered 
more than sufficient; and should not be held to answer through¬ 
out. But the principle of both decisions is the same ; that to 
a bill for relief a mere witness should not be made a defend¬ 
ant. The cases of secretaries and book-keepers to Corporations 
proceed upon another ground, now sanctioned by practice, so 
that it is impossible to unsettle it. But the principle is very 
singular. It originated with Lord Talbot; {a) who reasoned 
thus upon it; that you cannot have a satisfactory answer from 
a Corporation; therefore you make the secretary a party ; and 
get from him the discovery you cannot be sure of having from 
them; and it is added, that the answer of the secretary may 
enable you to get better information. The first of those prin¬ 
ciples is extreme^ questionable; if it were now to be consi¬ 
dered for the first time ; and, as to the latter, it is very singu¬ 
lar to make a person a defendant, in order to enable yourself 
to deal better and with more success with those, whom you 
have a right to put upon the record. But this practice has so 
universally obtained without objection, that it must be consi¬ 
dered established. 

There have been cases of agents to sell, auctioneers, &cr. 
made defendants without objection. Whether that arose ori¬ 
ginally from some interest in them as holding deposits, that 
would frequently entitle the plaintiff to relief against them, I 
do not know: but I cannot deny, that such persons have been 
made defendants, where it would be very difficult to say, any 
relief was to be prayed against them at the hearing. But those 
cases are upon bills for relief. Yn Plummer v. May{b)^t^ 
object of the bill seems to have been to set aside a will for 
fraud; and one of the subscribing witnesses was made a de¬ 
fendant. There was a charge, that he had an interest; and 
from the last passage of the judgment you may collect, that it 
was not a mere charge of interest, but of such species of in¬ 
terest, that at the hearing there might have been a decree for 
an account against him. As to that case, I only say, unless 
it was upon a bill for relief, I do not know how to understand 
it. . 

lliis is a mere bill for discovery ; stating the interest of 
JBate in the action brought by the defendant Jtfary Hughes: 

^aj’i Bn, C. C. 252. See Jerrard v. Saundert, ante, vol. li. 454, and the re¬ 
ferences. 

faj p. 289. fTych v. Meal, 3 P. WiU 310. f 6J 1 F«» 426. 


the remarlu of Chancellor Kend upon the modern cases upon this point, 1 Johns- 
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and sfelcing as against him those discoveries, to which I 
'would for the present without prejudice suppose the plaintiff 
entitled as against her, a discovery to enable him to defeat 
her action ; and then the question is, whether this sort of 
charge of interest in this bill, a mere bill for a discovery, and 
an injunction to stay trial till the discovery, makes Bate any 
thing but a witness. It was contended, 1st, that he is a mere 
witness: 2dly, that he may be called at law, so as to make it 
impossible, that he could do any harm or any good, viz. by 
first stating his interest, and so discrediting him before the 
examination. As to that, at the Old Baileu, the Judges would . A party 
not permit that to be done, even upon the examination in ^ witness can- 
reply ; holding, that you give him credit by calling him; and not discredit 
they would not permit you to breathe a suspicion against him, him. 
if you did not like his cross-examination. That, I was in¬ 
formed, had been settled upon conference by all the Judges. I 
must therefore consider BatCy if he is a witness, as a witness 
having credit given him by those who call him. 

The question however is, whether he can be examined at 
law for the plaintiff in equity with the same benefit, that would 
result from a discovery here. If he can, as no relief is to be 
given, it would introduce a new class of cases to permit a bill [ 291 ] 
for discovery to be filed against a party so purely a witness. 

It is impossible, that he can be examined at law against the 
plaintiff, if the bill is true ; for he may be examined upon the 
voir direi and then his interest will come out. It is impos¬ 
sible also for the plaintiff at law to prevent his being examined 
for the defendant; for he may waive the objection of interest. 

This defendant therefore may, with some exceptions, be ex¬ 
amined at law by parol as effectually as here by writing. The 
exceptions are these. First, I cannot satisfy myself that a 
subpoena duces tecamy is as operative for the production of 
books, papers, and writings, as a subpoena upon a bill in this 
Court. Secondly, in such a transaction as this, of consider¬ 
able importance, the fact of usury being to be made out by 
proof of the nature and quality of the cloth, showing, that the 
sale was colourable, inspection may be material. But then 
the point is, whether upon the distinctions arising out of such 
circumstances the rule not to make a mere witness a defen¬ 
dant, especially upon a bill for discovery, has ever been 
shaken. I can find no such authority. This demurrer there¬ 
fore must be allowed. I will not say, as it is not necessary to 
determine, whether a bill for relief might not be filed, upon 
the ground, that the examination at law must be of necessity 
‘defective for bringing forward all, that conscience requires; 
and that what is withheld is withheld by a person having an 
interest in the question. But I cannot find an authority, that 
a person can be made a party to a bill for discovery merely, 

. to aid the plaintiff in equity as defendant at law, upon the cir¬ 
cumstance, that the production and inspection of goods may 
be better compelled here. 


800 

1802. 

Fentus 

V. 

IlDttuea. 


Demurrer allowed. 
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Jidu 7. FAUQUIER T>. TYNTE. 

A MOTION was made, that the depositions in this cause, 
taken in the French language, might be delivered out to a 
notary public, to be appointed by the Court, for the purpose 
of being translated. 

Mr. Wyatt^ in support of the Motion.^ urged the necessity of 
the case. The depositions being so voluminous, that the no> 
tary could not attend at the ofhce without giving up all his 
other business. He admitted, no authority could be found ; 
but compared it to the case, where an order has been made 
for delivering out an original will. 

Thougli the Xoraf Chancellor. —I cannot order a record out of the 
Court orders possession of the officer of the Court. Though in the case of 
wjirtofblTdc ^ ^ have followed what my predecessors have done, I 

livered out for answer the question, what I could do to the offi- 

s special pur- cer, if he refused to obey the order, (a) 
pose, as to 

the jurisdic- See Ilodson v. - ^ Ford v. -, ante, vol. vi. 135. 802. Williams v. 

tion. Query. Floycr, Amb. 34> Lake v. Causfield, 3 Fro. C. C. 263. Morse v. Itoach, 1 Dick. 
65. Fierce v. Walker^ 2 Dick. 485. 


The Court 
refused to 
permit depo¬ 
sitions in the 
French lan- 
guage to be 
delivered out 
for the pur¬ 
pose of being 
. translated. 


July 7. 


WALLIS V. THOMAS. 


An omission 
in a decree, 
if perfectly of 
course, sup¬ 
plied on mo¬ 
tion. In this 
instance the 
common di¬ 
rection to exa¬ 
mine all par¬ 
ties upon in¬ 
terrogatories 
being omitted, 
an order was 
made, on mo¬ 
tion, that the 
Master should 
be at liberty to 
examine, &c. 

[ ♦ 293 ] 


A MOTION was made, that the usual direction for the 
parties to be examined upon interrogatories, as the Master 
shall think fit, may be added to the decree, though passed 
and entered. No notice had been given of this motion. 

* Mr. Hart., in support of the Motion., said, it had been done, 
where it was quite of course. 

The Lord Chancellor said, where the amendment is that, 
which would have been put in of course, nothing more than 
what is necessary for the prosecution of the point of the decree 
and quite of course, there was no harm in it. 

Mr. Cox, (amicus curiae,) said, it had been done by Lord Al- 
vanley in Smith v. Draper, and by the preseht Master of the 
Rolls in another case. 

The Lord Chancellor however said, notice must be given; 
and the motion having stood over for that purpose, his Lord- 
ship finally made an order, that the Master be at liberty to 
examine the parties upon interrogatories, instead of varying 
the decree, (a) 

(a) See the next case, and Eyks v. Ward. Few v. Tomahend, 1 Dick. 58,59. 
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1802. 

PICKARD V. MATTHESON. jv-ox,. 13 . 

A MOTION was made, that the usual direction to take an An omiiision 
account of the personal estate may be inserted in the decree. ^ 

The bill was filed by creditors against executors for an ac- course, Lp- 
count: and the defendants submitted to account in the usual plied on mo- 
way. The usual decree was made at the Rolls for an account t'on • viz. in 
of what was due to the plaintiffs and all other creditors, &c. 1;*!® “**i“|j**’ 
With a direction to compute interest upon such debts as carry creditor’s bill 
interest, &c.; and it was ordered, that the defendants should against execu.- 
transfer to the Accountant-General 1000/. Bank Annuities ad- j?*'® 
mitted to be standing in their names ; and further directions count of*the*^ 
were reserved : the decree omitting the direction for an ac- personal es- 
count of the personal estate. tate. (1) 

Mr. Harty in support of the Motiony said, that was a mere [ 294 ] 
clerical error; and the object of the motion was to save the 
expense of a rehearing. 

Lord Chancellou.—^T his is so purely of course, that upon 
that ground I may interfere. If there was a shadow of doubt, 
you ought to go to the Master of the Rolls, who made the de¬ 
cree. But it is so very clear, that you may take the order, {a) 

("aj See the preceding case, and the references. 


SCAWEN V. BLUNT. Homs. 

July 9,13. 

SAMUEL POWELLy by his will, dated the 23d of Novem^ .3. tenant 
bery 1778, devised to his wife Sarah Pouoelly his messuage, lift;, ia 
farm, and lands, and all other his estate at Lee, in Surreuy with , 

the appurtenances; to hold the same to her and her assigns continue un- 
for and during the term of her natural life ; and from and im- married ; in 
mediately after her decease, he gave and devised the same 
premises to his great niece Louisa Scaxven for and during the hlfp^n^fl^e^^in 
term of her natural life, in case she should so long continue un- case of herde. 
married ; but in case of her marriage, then he gave and de- cease unmar- 
vised the said messuages, &c. to her, her heirs and assigns 
for ever ; but in case of her decease unmarried, then upon her A. and B. 
decease he gave and devised the same to her sister Mrs. Wini~ ami the hiui- 
fred Blunty her heirs and assigns for ever. of n. 

The testator died soon after the execution of his will. Sarah 
Powell took possession ; and copjtinued in possession * till \ 

her death ; then Louisa Scawen took possession. In 1788 chase money 
was laid out in Ute funds in tite names of trvistees without any declaration of trust or agree* 
, ment aa to the application : nor was any notice of this fund taken in the wills of B. and her hus¬ 
band. R. being the survivor, made a general disposition of all her personal estate in favour oi 
Jl. A., though still uiiinaiTied, held absolutely entitled to the stock. ^ 

{ (1) Ijaiorencev. Cornell etttl. 4 Johns. Cha. Hep. 546. { 

[ * 295 ] 
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1802. JLouisa Scawen and Winifred Blunt came to an agree nient t® 
sell the estate ; and accordingly by indentures of lease and re-’ 
ScAwxif lease, dated the 1st of June^ 1788, and a fine, Louisa Scawen 
Bluht Samuel Blunts the husband of Winifred Blunt^ and Winifred 

Blunt^ conveyed the estate, and their several rights and inte¬ 
rests therein, to fohn Arnold for the sum of 2100/. There was 
no covenant in the indentures respecting the application of the 
purchase money, or any deed of trust made in relation to it, or 
any notice taken, or claim set up by Blunt or his wife. 

^ Samuel Blunt died on the 1st of January^ 1800, having by 
his will given to his wife Winifred 1000/.; and appointed 
Henry Blunt and Winifred Blunt his executor and executrix j 
but did not take notice of the Bank Annuities. Henry Blunt 
alone proved the will. Winifred Blunt claimed her legacy of 
never did any act with respect to the Bank An¬ 
nuities ; but she died on the 2d of February^ 1800 j having by 
her will, dated the 31st of fanuary^ 1800, bequeathed to Miss 
Scawen all her personal estate, money, and effects, of all kinds 
whatsoever, of which she should die possessed, and all money 
due to her, or that should become due; and she appointed 
Henry Blunt her executor. 

^ The bill was filed by Louisa Scaiveny who was still unmar¬ 
ried, against Henry Blunt and the representative of the sur¬ 
viving trustee, stating these circumstances; and that upon the 
execution of the deeds Arnold paid the purchase money 2100/. 
to Louisa Scawen ; who immediately placed it in the hands of 
Martin Tork and William Birchy the trustees and agents for the 
management of her affairs; who shortly after repaid 100/. part 
thereof, to Louisa Scawen; and invested the remainder in the 
[ 296 ] purchase of 2649/. 3 j>er cent. Consolidated Bank Annuities in 
their names; anS paid the dividends to the plaintiff until the 
death of the survivor of them. The bill prayed, that the plain¬ 
tiff may be declared absolutely entitled to the Bank Annuities 
and a transfer. 

The defendant Blunt by his answer stated, that he did not 
know whether the money was paid to or by the plaintiff in the 
presence of Samuel Blunt and his wife, or either of them. He 
admitted, that Samuel Blunt did no act in respect of the pre¬ 
mises or the consideration for the sale or the Annuities, other 
than as above mentioned at the time of the sale ; and he sub¬ 
mitted, whether under the circumstances the interest in the 
Annuities in the event of the plaintiff’s death, unmarried, 
passed under the will of Samuel Blunty or under that of Wini¬ 
fred Blunt. 

Mr. Richardsy and Mr. Healdyfor the Plaintiff. —^The plain¬ 
tiff claims this fund, even if she should not marry, either as 
having become her property by the acts of Mr. and Mrs, 
Blunty or under the will of Mrs, Blunty having survived her 
husband; who never reduced it into possession. These par- , 
ties aware of their rights, concurred in a sale ; apd permitted 
the purchase money to be paid to this plaintiff solely. They do 
not call for any declaration of trust* The circumstance, that 
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• Mr. Blunt allowed the money to be laid out in stock by the 
agents of the plaintiff, without any interference by him, is in> 
consistent with an intention of reserving any right to himself. 
That is evidence of his allowing the plaintiff to keep it as her 
own; and no person claiming under him can contradict that. 
His conduct precludes his representative from claiming this 
money. There is a material distinction between the cases of 
the husband receiving the money, and his permitting it to be 
paid to trustees. In the latter case he could not get it with¬ 
out making a provision for his wife. But in this instance there 
was no title to receive it. It was incumbent upon him then to 
obtain a declaration of trust, particularly upon property, that 
was subject to contingency. It is fair to presume, that he 
meant to abandon his rights. 

Upon the other point, this personal fund, as it turned out 
to be, survived to Mrs. Blunt; having never been reduced 
into possession by her husband. The only difficulty arises 
from the nature of the subject, of which this fund is the pro¬ 
duce, real estate, under these limitations. The husband could 
not have done any act to affect it after his death. It changed 
its nature ; and became money due in respect of the estate of 
the wife. Then it is due to the husband as a chose in action, 
belonging to him in right of his wife ; and then the rule of 
law applies. The effect is leaving the property still as if it 
had been originally money. The interest of the wife is not 
gone by the fine levied, without a declaration to that effect; 
as in the case, where a woman levied a fine for the purpose 
of granting a building lease ; and the houses were burnt down. 
The husband may join his wife in an action; and if he does, 
and dies before execution, the wife alone may sue out a scire 
facias. 

Mr. Kenrtck, for the Defendant. —^The only decree, that can 
be made at present, is for a transfer of the fund, with liberty 
to apply either upon the death or marriage of the plaintiff. 
Whether this property passed under the will of Samuel Blunt^ 
or that of his wife, as there is no admission of assets of 
either, no other decree can be made, till some account is 
taken, to ascertain, whether this money is wanted to pay 
debts. As to the abandonment suggested, the trustees were 
conusant of the rights of all the parties; and were friends of 
the family; which is evidence, that there was no intention of 
abandonment. As to the claim under Mrs. Blunty as the sur¬ 
vivor, this is no chose in action. After the fine levied all the 
interest passed out of Mr. and 3Irs. Blunt, There was a new 
consideration; and an implied promise arose to pay to the 
person, who in the course of events should be entitled. That 
implied promise could not arise to the married woman; Abbot v. 
Blofeld, (a) Rose v. Bowler., (b) Doe v. Polgrean. (c) Where a 

* new consideration arises by law in respect of any property or 
ekrnings of the wife, it arises solely to the husband: an ac- 
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SCAWEV 

V. 

Bceirr. 
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tion for such money must be in the name of the husband 
alone; and if the wife is joined, it is a misjoinder; if the 
consideration is not wholly the wife’s: Brashford v. Smithy (d) 
Fountain y. Smith, (e) Holmes v. Wood.(f) In this case the 
husband had a contingent interest in the estate ; with which 
he parted; as his wife parted with the fee. He might have 
brought an action solely in his own name for the conside¬ 
ration; which arose solely to the husband; and the wife had 
nothing to do with it. The wife parts with the land by fine; 
the only act, by which she could part with it; and the con¬ 
sideration in law belongs and arises to the husband. If, when 
privately examined, she does not stipulate, as she might, that 
the consideration should arise to her, it arises in law to her 
husband. If it stands as at law, and there are no circum¬ 
stances to distinguish it, it survives to the husband, and not 
to the wife. The anonymous case cited, (g) in Llinaston v. 
Lloyd, (A j is exactly this case ; that, where the husband and 
wife sell lands of the wife, and with the money purchase other 
lands, that is a jointure within the statute, 11 Hen. VII.; 
the money being a chattel vested in the husband ; of which 
he might dispose, as he pleased. This fund therefore belongs 
to the executor of the husband, and did not pass by the will of 
Firs. Blunt. 

Mr. Richards, in Reply. —^The case last cited does not ap¬ 
ply. If the money had been paid to the husband, it would 
nave been chattels belonging to him in his own right. But he 
never actually or by implication received, unless payment to 
the plaintiff can be considered payment to him, as payment to 
his agent would have been, a payment to his use. This case is 
new in the circumstances : the money being the property of the 
wife, and changing its quality by the act of the husband, it still 
is money arising from her estate; the property of the wife not 
reduced into possession, unless payment to the plaintiff can be 
considered as payment to the husband, as it cannot; for to a cer¬ 
tain extent she has beyond all doubt a right to receive it. It 
was paid to her agents by the purchaser, subject to the trusts 
belonging to it. The husband could not have brought an ac¬ 
tion. It was liable to her action only. He had some interest, 
but very remote; which could not at all afifect the right of 
the wife. 


July 12. 77ie Master of the Rolls. —If it was necessary to decide this 
cause upon the question as to an implied gift, or abandon¬ 
ment, by Mr. Blunt, of whatever interest he might have had, 
some inquiry would be necessary as to the circumstances of 
the transaction. But it is not necessary for the plaintiff to re¬ 
sort to that ground of claim. All the parties interested in the 

estate concurred in a sale; but without any declaration, or* 

< • 

ra) Cro. Jam. 77. fej 2 Sid. 128. ff) Cited 2 Wilt. 424. 

C/j Palma', 217. fV Palma, 213. 
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.sTgrccment, as to the manner in which the produce should be 1802. 
divided, employed, or secured. The consequence is, there \y>r^ 
resulted to all the same interest in the produce of the real Scawex 
estate, that they had in the real estate * itself. The plaintiflf, 
if she had married, would have been entitled to the whole; r #* 3^1 
because in that event she would have had the fee simple of 
the estate. If she did not marry, she would be entitled to the 
interest for her life ; and upon her death without being mar¬ 
ried it would go to her sister Mrs. Blunt. All they have done 
is to convert the land into money ; leaving untouched the dis¬ 
position by the will; to which we must still resort, to ascer¬ 
tain the interests of the parties. This brings it to the same 
point, as if he had originally given money in the same man¬ 
ner as he has given the land. Except by some special agree¬ 
ment no one could claim one shilling; for the only present 
right is that of the plaintiff; and that only to the interest, not 
to any part of the money itself. Mr. Blunt could not have 
said, part of the money belonged to his wife, and conse¬ 
quently to him in her right. If there was any part of the 
price, which she could immediately have claimed, it would 
have immediately become his, and would have vested in him ; 
and whatever became of it, he might have claimed it, and 
have followed it as his own. But the utmost he or any of the 
parties could insist upon against each other was, that it should 
be laid out upon the trusts of the will. Now, being paid to 
trustees without any declaration or agreement, the implied 
or resulting trusts must be those of the will. Then it is in 
nature of a chose in action. The husband has done nothing 
to reduce it into possession. Therefore it survived to the 
wife ; and though a contingent interest, it was devisable, &c.. Contingent 
and passed by the will, f'ffj The plaintiff therefore unites 
herself every possible right to the money; but a transfer can- ’ 
not be directed till some inquiry as to the debts, funeral ex¬ 
penses, 8 ic. of Mrs. Blunt. Direct that inquiry; and reserve 
further directions, (h) 

(~aj Perry v. Phelifi*, ante, vol. i. 2.?1, {and notes. { 

('bJ Blount V. BettUind, ante, vol. v. 513. 


Ex parte DAY. [ 301 ] 

Jiiy 12, 13. 

JOSEPH DAT lent and transferred to John Elvy the sum Bond upon 
of 500/. 5 per cent. Navy Annuities; and Elvy^ in order to se- a loan of 
cure the replacing and retransfer of the said annuities to Day to sc- 
by a bond, dated the 19th of Aprils 1798, became bound to 
Day in 1000 /. conditioned, that if Elvy^ his executors, &c. dividends in 
jshould on or before the 25th of March next, transfer to Day^ the mean time, 
his executors, &c. 500/. 5 per cent. Navy Annuities, and like- becoming 

b&nlcmpt after the day mentioned in the condition, proof was admitted for the amoilnt of the 
.dividend;^ due before the bankruptcy, and the value of die stork at the date of the commission, 
by analogy to the case of annuities. 

• Vol. VII. 
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1802. wise should answer, pay, and make good, to Day, his oxecu^ 
tors, &c. all dividends, interest, and produce, which in the 
Ex parte mean time should or might be paid, made, or received, on 
Dat. account of the sum so lent by Day; or which he, his execu¬ 
tors, &c. could have received, or would have been entitled to, 
in case the stock had remained as his property, the obligation 
should be void. 

The stock was not replaced in the life of Day, nor since his 
death. £Jvy became a bankrupt. The executors of Day at¬ 
tempted to prove as a debt under the commission so much as 
was equivalent to, and would have replaced, said 500/. Navy 
Annuities at the date of the Commission, together with so 
much as was due for dividends accrued thereon: but the as¬ 
signees objecting to their proving any larger sum than was 
equivalent to the Navy Annuities on the day mentioned in the 
condition of the bond, the commissioners only permitted a 
claim to be entered; upon which the petition was presented; 
praying, that the petitioners may be admitted to prove such 
sum as will be equivalent to the said 500/. Navy Annuities 
at the date of the commission, together with such sum as may 
remain due to the estate of Day for the dividends, which had 
accrued thereon. 

Mr, Romilly, in support of the Petition. — Mr. Cox, for the 
Assignees. 


Jviy 13. * Lord Chancellor.—I have been furnished with a 

( *302 ] case before the Lords Commissioners Ashhurst and Wilson in 
1792, Ex itarte Leach s in which the order was to prove the 
value of tne stock at the date of the order. That cannot be 
right, for that makes it depend upon the time at which the 
party chooses to s^ply* The date of the day, on which the 
bond becomes forfeited, is not right; for then the value of the 
stock at that time must be estimated; and 1 do not see, how 
proof can be admitted for the dividends in the intermediate 
time ; for it must be a debt carrying or not carrying interest: 
it cannot be a debt carrying dividend. The proof as to an¬ 
nuities secured by bond affords the same principle. If there 
is a breach of the condition, and you take the value at that 
time, you cannot give proof of the arrears of the annuity, as 
such: but there also it must be a debt carrying or not carry¬ 
ing interest at that day. If the time, at which the party 
chooses to apply, is taken, suppose he does not apply, till di¬ 
vidends subsequent to the bankruptcy become payable, they 
could not be proved; for this reason, that the debt must be 
due at the time the commission issues: this distinction was 
^acknowledged in the older law as to annuities; for formerly a 
*man might insure the growing payments of an annuity, but 
not the arrears, which were a debt: the former being subject 
to this contingency; that if the life &iled, die annui^ would 
be gone; to which the arrears, that had become ^a debt, were 
not liable. But since Edit v. Atukrson, before Lord Kenyon, 
you may insure arrears of annuity, or any other debt.- Sup- 
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pose in annuity upon which there were no arrears: the annuity 
roust be valued at the time of the commission. It will be 
said, that is for the benefit of the annuitant, if the annui^ 
is for life; and that is true in general; though the state of 
health may make a great difference. 

Upon the whole, the best rule will be to permit the proof [ 303 ] 
for such dividends as became due before the bankruptcy, as a 
debt, and the value of the stock at the day the commission 
issued. This is liable to some objection, I admit; but in a 
less degree than any other rule; and it is more analogous to 
what the Court would have done before any statute respecting 
bonds with penalties at law. In those cases the party would 
have been relieved against the penalty by making good the 
condition: viz. by paying past dividends and replacing the 
stock. A commission of bankruptcy is to some intents an 
execution. The penalty therefore is due at the time of the 
commission; and against that there would be relief by re¬ 
placing the stock, and repaying the former dividends. With¬ 
out interfering with proceedings in the Court of King's Bench, 
this rule must prevail in bankruptcy, to preserve the analogy 
to annuities. 

Ordered. 


£x parte EDMONSON. 


Julj/ 13. 


THE object of this petition was, that the petitioning ere- Though a 
ditor under a Commission of Bankruptcy should be ordered commission of 
to pay the costs of the several applications made for the pur- cann^st*^ 
pose of impeaching the commission: the petitioner having ob- upon a con¬ 
tained a verdict against it. A great many contradictory affi- certed act of 
davits were read. bankruptcy, it 

The Lord Chancellor upon the result of the affidavits dis- ported] i^aiiy 
missed the petition. His Lordship declared his opinion, first, other act of 
that it is not a fraud to take out a Commission for the purpose bankruptcy, 
of defeating an execution; and even though the affidavit of 
the petitioning creditor should recite that purpose : that being has beencom- 
no more than he has a right to do; and better than that one ere- mitted; and 
ditor * should sweep away the whole by an execution; though 
undoubtedly he might do so; each being to do the best for j,*®^ obj 
himself. There was some difference of opinion upon this in the tion: nor, tliat 
Court of Common Pleas; and Lord Chief Justice Eyre was the object of 
of a contrary opinion. 

Secondly, a commission of bankruptcy may be supported, , 
notwithstanding the privitv of the bankrupt, and that it is now tion. 
settled, though formerly it was otherwise, that a commission* [ * 
cannot stand upon a concerted act of bankruptcy. But if any 
other act of bankruptcy has been committed, not liable to that 
objection, even that commission may be supported; as in a 
case of the bankruptcy of an agent of the Duke of Portland at 
Newcaatle. 


, an execu- 


304 ] 
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JuiyU. ROUGEMONT ». THE ROYAL EXCHANGE ASSUR¬ 
ANCE COMPANY. 


To obtain a 
commission to 
examine wit¬ 
nesses abroad 
it is not neces¬ 
sary to state 
the points, to 
which it is 
intended to 
examine, or 
the names of 
the witnesses. 


MR. R03IILLT^ for the Plaintiffs claiming under a policy 
of insurance, as upon an average loss, the cargo having been 
damaged in consequence of the ship being bulged upon the 
voyage, moved, upon affidavit, for a commission to examine 
witnesses at Hamburgh. 

The Attomcy-Generals for the Defendants^ opposed the mo¬ 
tion ; observing, that it was expressly denied, that the ship 
was bulged in the voyage ; and suggesting, that they ought to 
name their witnesses, and the points to which they meant to 
examine. 


Mr. Romtlly said, it was necessary to examine witnesses, at 
[ 305 ] Hamburgh to the fact of the damage of the cargo; but upon 
such a motion, the subject arising abroad, an affidavit is not 
necessary: and it was determined in Oldham v. Carletons(a) 
that it is not necessary to state the points to which the exa¬ 
mination is intended. 


The Lord Ciiancellok. made the order. 


Ca J 4 Sro. C. C. 88. 


HANSON V. GARDINER. 

TH£ Attorneif-Generalsand Sir Thomas Turtoiisforthe Plain¬ 
tiffs showed cause against dissolving the injunction upon the 
answer put in. The prayer of the bill was for an injunction 
against cutting down timber or wood in a wood or coppice, 
SrVn aw<iod- consisting of about 130 acres, within the Manor of Bromleys 
the plaintiff ' depasturing cattle therein. The injunction was granted 
praying t!ie in- by the Master of the Rolls upon affidavits. The plaintiff re- 
junction as presented himself as seised in fee of this wood and coppice ; 
or"as"lJf"rdef which were formerly enclosed; but that some time ago the 
the .\fa.<or en- enclosure was thrown down; and considerable damage done 
closing under to him by the cattle of the commoners trespassing thereon, 
the ^tatiite: 'j’hg defendants contended, that the plaintiff was not seised in 
denyingthe"^ plaintiff further insisted upon his right as Lord of 

former title: the Manor under the Statute of Merton, (b) The defendants 
and as to the stated, that there are large patches of pasture within the wood; 
cmmmoiTof '"” upon which they claimed as commoners a right of pasture ; 

pasture and estovers: and stating, that after the enclosure sufficient common of pasture would 
not be leff; the plsuntiff having before the liill filed been nonsuited in an action of trespass; 
and entered into an ugreenieni with some of the tenants. The injunction dissolved upon tha 
answer. (1) Whether the original and new affidavits could be read in such a case, Quer^. 

CbJ Slat. 20. Uen. lU. c. 4. * 


July 15. 

Injunction 
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1(1) See Stevent v. Beckman et lU. 1 Johns. Cha. Kep. 318. j 
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Knd tirat after this enclosure there would not be sufficient com> 1802. 
mon of pasture. They also claimed common of estovers ; and 
denied, that the wood and coppice were ever enclosed. They Hamsow 
stated various encroachments by * the plaintiff: that for some »• 
time they acquiesced ; but finding his encroachments increase, CAnmnK*. 
they at length resisted ; which produced an action of trespass [ * 306 ] 
by the plaintiff; which was tried at the Summer Assizes, 1801; 
and the plaintiff was nonsuited. He afterwards, having per¬ 
mitted the enjoyment for some time, gave notice, that he 
would enclose under the Statute (a) of Geo. II. The enclo¬ 
sure was ordered at the Sessions under an agreement with 
some of the commoners: but the defendants appealed; and 
that order was quashed. 

T/ie Attorney-General^ and Sir Thomas Ti/rfon, pressed to have 
the injunction continued to the hearing, and to have two is¬ 
sues directed: first, to try the right of the defendants, as 
commoners; and secondly, whether supposing the wood en¬ 
closed, there would be sufficient common left for the tenants. 

They insisted, that the principle of the bill was not new : 
Arthington v. Fawkes, (b) Weekes v. Slake, (c) Shakespear v. 

Feppin. (d) In the last of those cases. Lord Kenyon read a 
manuscript note of Lord Chief Justice Julies i (F) laying down 
the broad proposition, that a man may enclose against common 
of pasture, notwithstanding common of estovers. 

'I'hey also insisted, that they were entitled to maintain the 
injunction, not only by the affidavits originally filed, but also 
by fresh affidavits ; citing Robinson v. Lord Byron^(e) Isaac v. 
I/iimpage.,(J') and Gibbs v. Cole.(g) 

Mr. Mansfield.^ and Mr. Pemberton., for the Defendants. —This 
bill is new. Such an injunction has not been granted in mo- [ 307 ] 
dern times. The cases in Vernon., as there stated, are extra¬ 
vagant ; that the Lord making a new enclosure, and at once 
shutting out the commoners, shall have an injunction imme¬ 
diately, before the right is established at law. There must 
have been some ground ; as multiplicity of suits, &c. The 
Statute of Merton and-the Statute 29th Geo. II. both relate only 
to common of pasture. In Robinson v. Lord Byron either the 
Court was to interpose, or the mills were to be drowned: but 
except in cases of such extreme necessity affidavits are not to 
be admitted. So, in Strathmore v. Bowes (a) they were offered 
to show the nature and extent of the waste threatened, liut 
affidavits cannot be read in such a case as this, to support the 
injunction against the answer. The case of Isaac v. Hiimpage 
stands upon a peculiar ground ; though certainly that was a 
very gross case. 

Lord Chancet.t.oii.—T his bill for an injunction is not like a 
bill between lord and tenant, praying the establishment of 


Cb) ^ Vern 356. 


f«J Stat. 29 Geo. II. c.SG. 

' fUj 6 Tenn Itep. 741. 

463, ante, vol. i.«427. CsJ 3i*. IViU. 254. See JIA 

CaJ p.30r. 2 tiro. C. C. 88. Mr. Cojc'e note, 3 P. WiU. 255. 
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rights, and an injunction till, or at, the hearing, as aukiliary ^ 
to the rights: this bill not stating the relation between the 
plaintiff and the tenants; but simjdy praying an injunction. 
The law as to injunctions has changed very much; and lately 
they have been granted much more liberally than formerly 
they were. Formerly, when legal rip^hts were set up to the 
extent, in which they are set up in this case, the Court were 
very tender in granting injuncUons. (b) I remember, when in 
a case of trespass, unless it grew to a nuisance, an injunction 
would have been refused ; and even in the case of waste, if 
by temporary acts, from time to time merely, the subject of 
an action, and not bringing along with it irreparable mis¬ 
chief, (a) Lord Hardwicke thought, it was granted only as fol¬ 
lowing the relief. Lord Thurlow had great difficulty as to tres¬ 
pass. 1 have a note of a remarkable case, in which the name 
of one of the parties was Flamang. There was a demise of 
close A. to a. tenant for life ; the lessor being landlord of an 
adjoining close B. The tenant dug a mine in the former close. 
That was waste from the privity. But when we asked an in¬ 
junction against his digging in the other close, though a con¬ 
tinuation of the working in the former close. Lord Thurlow 
hesitated much ; but did at last grant the injunction; first 
from the irreparable ruin of the property, as a mine ; secondly, 
as it was a species of trade ; and thirdly, upon the principle 
of this court enjoining on matter of trespass, where irrepara¬ 
ble damage is the consequence, 

This led to Robinson v. Lord Byron and the other cases; in 
which also this principle operated ; that unless there was some 
jurisdiction to prevent it, there would be a great failure of 
justice in the country. The ground of that case was irrepara¬ 
ble mischief; and irreparable mischief, that would have been 
done, before there could have been any trial at law as to the 
right claimed to let off the water. Isaac v. Humpage is a case 
upon its own particular circumstances ; certainly not standing 
upon the notion of irrepmrable waste. Mr. Justice Butter 
it upon fraud. It does not appear exactly how he applied 
that to the case : but it certainly is not at all connected with 
what is here stated. If this is to be considered upon trespass 
alone, an injunction would not be granted, merely because 
asked for, without stating distinctly, that it was upon trespass 
alone. If it is not to be so considered, then it is a bill brought 
by the Lord of the Manor; which must be taken to admit, 
either, that there are rights of common of pasture and estovers, 
or, that it may so turn out; insisting against those rights upon 
an enclosure made under the Statute of Merton or other autho¬ 
rity. It is difficult to state, what he is to say as to common 
of estovers: this case stating, that he has a ri^ht to preclude 
them from ingress, &c.; denying therefore their right to esto¬ 
vers. After the cases cited from Vernon 1 am not disposed to . 

« * 

rb) See PUltworth v. Uopton, Davis v, Leo, ante, irol. vi. 51.784. 

CaJ p. 308 See atue, vof. vi. 701. 70S, 706. 

(hj AfifcAeff V. Dors, flRtf, Tol. vi. 147. 
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s4y, tk’e lord may not file a bill; stating^ that he has approved 
under the Statute; and left sufficient common of pasture; and 
by the operation of the Statute the enclosure is become his 
exclusive soil, &c.; and to say, that a bill will not lie, to avoid 
multiplicity of suits, not in the nature of waste. But the ma¬ 
terial question is, what the prayer ought to be, whether merely 
for an injunction, or for the establishment of his exclusive 
right under the Statute, and to have that right declared. 1 
never heard, that a mere bill for an injunction would have the 
effect of a bill for establishing the right against all others; 
and then it stands upon a different principle. In those cases 
the Court would have done a very strong thing in restraining 
even common of pasture till the trial, unless upon strong, pro¬ 
bable, and pregnant evidence, that the commoners would not 
suffer in the mean time ; and that the event would in all pro¬ 
bability be, that there was sufficient common of pasture left. 
Of that, there must have been evidence ; far beyond what there 
is here. 

As to the Common of Estovers, the affidavits hardly verify 
one fact. An injunction cannot be had upon the mere appre¬ 
hension that the defendants mean to do a great deal of mis¬ 
chief, by going into the wood and cutting down, when they 
deny the intention to cut, and that they mean to do more than 
according to their accustomed right. That principle has re¬ 
peatedly been repudiated ; particularly by Lord Kenyon in 
Strathmore v. Bowes. There must be some fact, or threat, not 
mere belief. In that respect these affidavits, except as to one 
defendant, are insufficient. With respect to the damage, 
where a common runs through a wood, it is well known, that the 
cattle pick up a great deal in the glades; and if damage is 
done thereby to the young wood, it is not injury; for it is the 
consequence of the right. The affidavits do not deny the right 
of common. They do not admit it. But the bill stating, that 
it was claimed, but never enjoyed, I should have thought those 
affidavits insufficient as to all the ftfendants; and the only 
question would have been, whether, upon the ground of in¬ 
junctions granted against trespass, the injunction might be 
given against that defendant, who has threatened to cut down 
all the woods and fences; and yet it would be doubtful even 
against him: the bill bringing mrward a semblance of title to 
do many of the acts he said he would do. 

The principle as to the multiplicity of suits is very clearly 
stated in Lor</ Teynham v. Herbert; (a) that in these cases 
there would be no end of bringing actions of trespass; and so 
it might be frequently ; for there might be very different rights 
of common, and very different justifications. One mighthave 
it for cattle Levant and Couchant; another for common with¬ 
out stint, &c. So is The Mayor of York v. Pilkmgton. (h) Yet 
■there is a great difference, when, instead of filing a bill in the 
first instance) and submitting to this Court to regulate the en- 
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joyment in the mean time, he goes first to law ; and, ^avin^ 
failed there, comes here, not to establish his right at the hear¬ 
ing, but to prevent their enjoyment till the hearing. In this 
case, a justification ^on a right to Common of Pasture and 
Estovers, the plaintiff permits * himself to be nonsuited. The 
negligence of the agent is too slender a ground for deciding 
against persons, who have till the trial been in the exercise of 
the right, that the trial is to weigh nothing in support of it. It 
is a trial at law. Suppose, this bill had been filed before an 
action, and I had granted an injunction upon the affidavits till 
the trial of an action directed by me ; and there was a nonsuit; 
it would be extraordinary after that to apply for a continuation 
of the injunction; and the Court would have some reason to 
reproach itself for having restrained the exercise of the right 
in the mean time. I think myself authorized to take what 
passed at law, as if an action had been directed by this Court. 
After that nonsuit the plaintiff opens the place enclosed; and 
admits their right by permitting the enjoyment. Then he 
makes an agreement fora compensation for shutting them out; 
as far as it goes an additional admission, at least not a denial 
of the right. His conduct therefore at and since the trial in¬ 
stead of affirming the allegations of the bill renders them im¬ 
probable ; and it is no answer, that it proceeded from mistaken 
advice or advice not followed up ; when there is so much evi¬ 
dence of right of Common of Pasture and Estovers ; the bill 
too alleging that claim: no negative of the right to be put in 
the balance against the nonsuit upon that very point permitted 
by the plaintiff; the answer of the defendants ; no passage in 
any one of the affidavits, which 1 look at entirely without pre¬ 
judice to the question, whether I ought to look at them, or 
not, containing any assertion of marks of ancient enclosures, 
and that the cattle did not pasture here, as far as they could, 
while it was unenclosed; the defendants swearing to the en¬ 
joyment of the right of ^sture ; and in this way, that if the 
130 acres are enclosed, tmy will not have sufficient Common 
of Pasture ; upon which there is no contradiction whatsoever. 

The injunction must be dissolved ; and if there is any hard¬ 
ship as to the intermediate enjoyment, it is better that it 
should fall upon the plaintiff than upon the defendants. 
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£x parte KING. 


1802. 

July 6.15. 19. 


A MOTION was made, that John King may be discharged A person st¬ 
out of custody; and that the persons concerned in arresting tending under 
him may be committed for their contempt. Commission- 

The affidavits in support of the motion stated, that King era of Dank- 
was arrested in Guildhall; where he was attending the Com- «'P^ priviieg- 
missioners under a Commission of Bankrupt against Lathroppy ed from arrest, 
for the purpose of proving a debt, and attending under a sum- - 

mons from the Commissioners. Upon application to the Com- tics arresting, 
missioners for protection they refused to interfere, but gave and who had 
notice to the officers, that they were proceeding at their peril. de- 

The affidavits also stated, that the officers said, they had an in- 
demnity; that they did not care for being committed ; and should disl 
would execute the writ at all risks. charge him. 

Several detainers had been lodged against King by other 'I’he Attor- 
creditors subsequent to the arrest. undertaken 

Mr. Mansdeldy and Mr. Pembertony in support of the Motiony to Indemnify 
mentioned Arding v. Flower^ (a) and Meekins v. Smith ; (b) o9nccn, 
Avhere it was held, that a person attending the Court for any “"d they ha v- 
fair purpose having relation to a cause is protected. dcr that 

Mr. Romilluy and Mr. Cookcy against the MotioUy cited Kinder guilty of .a 
V. Williams, fc) contempt; 

and ordered 

* Lord Ch ANCEi.LOR. —Lord Rosslyn's orders were, that the to pay ail costs 
party shall forthwith discharge him: and that seems to be 
right. There is this difference. Where the application is to 
affect only the creditor arresting, the Court may order the ^iso intimated 
defendant to be discharged forthwith: but, where there are that a creditor 
other detainers, the Court must hear those persons; in order “tt^^ding to 
to see, whether those detainers grow out of the original arrest, jjebt^thooirb 
Accordingly Lord Rosslyn's order in the case from Bristol (a) not under a 
was, that they do forthwith discharge him ; and that is accord- summons is 
ing to Lord Ilardwicke's recommendation to discharge the 
man from the arrest; intimating, that if the party did not, the ^ ['#^3 i 

Court would order, that he should do so ; and that is the pru- *• •* 

dent course ; fur, if the Chancellor has jurisdiction to order 
the discharge, and orders the discharge as the act of the party, 
there must be of course an end of all further question between 
the party and the Sheriff. The case of Kinder v. Williams does 
not decide any thing against this application: amounting only 
to this; that the case was not sufficiently laid before the Court 
to satisfy them that the Commissioners of Bankrupt were a 
Court of Justice ; upon which they state no opinion; and they 
refuse to interfere; the application not being made in the right 
place: the Court, to which the application was made, not 
being a Court of which any contempt was committed. Lord 


foj 8 Te,-m Hep. 534. fbjl //. Black. 636. 

f aj p. 313. Ex parte Parhevy ante, voh iiL 554. 
iv. 691. . 
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Northington (b) goes a great way to intimate, that the* com¬ 
missioners could themselves discharge ; and it deserves great 
consideration, before it is said, the. creditor shall not be pro¬ 
tected ; for if the law obliges a man, or gives him an oppor¬ 
tunity, to demand his debt in bankruptcy, and prescribes the 
particular mode of making that demand, and that mode re¬ 
quires his personal attendance before the commissioners, the 
same protection is necessary as he would be entitled to in at¬ 
tending any suit of his own in a Court of Justice, (a) 

But in this instance it is not necessary to consider that; for 
this person attending in obedience to the summons, if a credi¬ 
tor, stood also in the character of a witness, (b) In a case (c) 
before Lord Hardvoicke., where an assignee removed, and or¬ 
dered to account before the commissioners, and to pay over 
the balance, was arrested attending the execution of that 
duty. Lord Hardwicke thinking it absolutely necessary for the 
purposes of public justice, that he should attend the commis¬ 
sioners, took it up with a very high hand as a contempt of 
his authority; and ordered an examination upon interroga¬ 
tories ; intimating, that the party must immediately discharge 
him. It is clear from Arding v. Flower that, whatever was 
the opinion of the Court of King’s Bench before, they then 
thought the bankrupt’s privilege, not founded only upon 
the Act of Parliament; (e) and I concur in that principle; 
which would require protection for the bankrupt doing those 
duties ; and there are several cases showing that, without the 
authority of jhe Act. The question then is, whether the same 
principle, that would, independent of the statute, protect the 
bankrupt, ought to protect the witness. In £xparte Stow^ (f) 
Lord Northington entertains no doubt, that the authority 
created for the assistance of the Court must have that power 
vested in them ; and that has been followed : so that there is 


the authority of Lords Hardwicke., Northington., and Roselyn. 
In this case there being several detainers by persons, who 
found King in custody, I shall follow the order of Lord 
Rosslyn in the case from Bristol; that the creditors having an 
opportunity of being heard, and being heard, or neglecting 
that opportunity, should forthwith discharge the person out 
of custody. If the original arrest cannot stand, those de¬ 
tainers cannot stand. There is great good sense in that; for 
the Court ought to take care that the Sheriff should not be 
left liable to an action; and under such an order it is their 
act in obedience to the authority of the Court. 

1 shall therefore order, that the several parties, who shall 


fbj Ex parte Stew, 13 th JV*ov 1762. Stated 2 Black. 1142. 
faJ p. 314. Bromley v. fioUand, ante, vo). v 2. Moore v. Bootli, ante, vol. iii. 
350. Ex parte Ledwich, Post. {vol. vui. p 598.} 
fbj See Ex parte I^d, ante, vol. yi. 781. 
f cj Ex parte Kemey, 1 Aik. 54. 

fdj Ex parte Dotdevy, the next case. Ex parte Parker, a»lr, voL iii. 554. 
Ex parte ffamkino, tmte, vol. iv. 691. 

feJStat.5Gw.n.e.30.*.5. f/J Stated 2 il/acifc. M42. * 
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appear to have been served with notice of this motion, do 
forthwith discharge Kin^ oat of custody. 


The rest of the motion stood over, to give the officers an 
opportunity of answering the affidavits upon the circumstances 
of the arrest. They accordingly by affidavit denied, that they 
arrested King in Guildhall; that he had got some way from 
it; and they supposed his examination was finished; that 
they were called upon suddenly for this purpose at Guildhalls 
and the attorney said he would indemnify them; and they 
were not to mind any paper King might show as a protection. 

On behalf of the officers it was observed, that this was no 
premeditated contempt of the officers, but a mistake of the 
law; which is very doubtful, as appears by Kinder v. PVtl- 
liams ; that as to the bankrupt himself or the assignees the 
commissioners have a general jurisdiction: as to third per¬ 
sons only in particular cases: viz. where persons are supposed 
to have property of the bankrupt in their possession ; and that 
the commissioners might not have had authority to summons 
King. 

'Die Lord Chanceixor. —An attorney desiring an officer to 
do an act at all hazards is guilty of a contempt, if that person 
is guilty of a contempt; and no officer shall say, he is indem¬ 
nified, if he advisedly acts contumcliously to the authority of 
any court. Officers must understand that it is impossible for 
any person to indemnify them against a contempt. Let the 
attorney therefore make an affidavit. 


An affidavit by the attorney was read; admitting, that he 
told the officer he would indemnify him; but that he merely 
meant by that to assure the officer, that what he was to do waR 
legal, and to prevent him from being intimidated. 

The Lord Chancellor. —The conduct of the attorney was 
rash; but he did not intend a contempt. An indemnity 
against the consequences of a contempt is very different from 
an indemnity against any thing of damage. I should pause 
long, before I should determine, that, if the creditor was at¬ 
tending merely to prove his debt, and not upon a summons, 
he should not be privileged ; that being the only way, in 
which in the case of a bankruptcy he can sue. Upon the af¬ 
fidavits it does not appear that the officers were aware, that 
they were acting in contempt of the Court; and the authority, 
under which they acted, is a considerable alleviation of their 
conduct. Though I have not the least doubt, that a person 
• attending the commissioners, particularly under a summons, 
has this protection, and 1 agree entirely with Lord Kenyon in 
Arding v. Florwer.^ yet there has been doubt upon the subject; 
and the language in the report of Kinder v. Williams is loose. 
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1802. Therefore, letting it now be perfectly understood th?it this 
must not happen again, I will not go further than to order all 
Ex parte the costs out of pocket to be paid by the attorney and the two 
officers. 


Julyl9.il. 


Ex parte DONLEVY. 


A bank-^ THE prayer of this petition was, that the petitioner may be 
f”r discharged out of custody. The petitioner a bankrupt, left Guild- 

restextendsto after his examination on the forty-second day ; and was 
the end of the arrested for debt, before he got home; living in Charles Street. 
forty-second According to his affidavit he went out of his way merely for 
^^rdered, purpose of leaving his books at the house of his assignee 
tifl- in ihi ac Bun/nll Row. 

tion should Mr. Mansfield.^ and Mr. Cooke., in support of the Petition .— 
discharge The bankrupt is protected by the Statute (a) for the whole of 
of^c^havi**^ the forty-second day. But he is also protected, being in his 
acted withoiu way home from Guildhall., where he was under examination be- 
instnictions fore the Commissioners ; and this is not such a deviation as 
will deprive him of his privilege. If his intent was to go home, 
a little deviation to the right or the left will not be attended 
Whether a Strictly: otherwise a question might arise, which was the 
deviation by a nearest way. Lightfoot v. Cameron, (b) In liinckstorCs case (c) 
bankrupt, re- the bankrupt attended his last examination at Chesterfield on 
turning from fortj'-second day. He lived at the distance of forty miles, 

for die pur"’ went from Chesterfield to Manchester., to get some informa- 

pose of Icav. tion as to a debt; and was induced to stay at an Inn in Man- 
uig his books che.ster iiW past twelve at night; and immediately after twelve 
of the as'**'*^ arrested. In that case * there was a fraudulent intent 

ignee,will *0 induce him to stay. It shows, however, that the privilege 
df-privchimof is considered to extend to the end of the forty-second day: 
his privilege, yrhich is the true construction of the act. 


was ordered 
to pay the 
costs. 


Quertf. 

[*318 ] 


T/ie Chancellor. —I think your construction of the 

act is right; that the bankrupt is privileged for the whole day; 
and that makes an end of any difficulty upon the other point. 
The order I shall make is, that the plaintiff shall forthwith 
cause him to be discharged. The plaintiff offering to make an 
affidavit, that he gave no instructions to the officer, let him 
make such affidavit, as he may think proper; and then I shall 
dispose of the costs. It was said in King*s case, (a) that this 
mode of making the order shows a doubt in my mind, whe¬ 
ther the party is entitled to be discharged. I have no such 
doubt; and am satisfied, Lord Kenyon was perfectly right in 
Ardingv. Flower :(h) but where I can protect the Sheriff from 
the vexation of an action for an escape, though satisfied it 
would be ill founded, it is a much better way of administering 

faJ Stat. 5 Geo. H. c. 30. *. 5. fbji Black. 1113. 

fej In 1759 before Lord Jtortfdi^ton. 

faJ p.318.The preceffing cue. fbj 8 Term Rep. 534. 
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justice upon these points than by ordering the officer at his 1802. 
peril to discharge the man. V.or>J 

♦ ' Ex parte 

The plaintiff made an affidavit accordingly ; and upon the 
affidavit of the officer it appeared, that he had acted from mis¬ 
take. The Lord Chancellor said, though it was a hard case, 
the party must have his costs from the officer. Having a right 
to be discharged, he must be discharged at the expense of 
those who arrested him. (c) 

Cc ) Sidffier v. Birch, poet. Jvol. ix. p. 69.J 


BAILEY i>. EKINS. [ 319 ] 

J}illi 16. 

WILLIAM GARRETT, by his will, dated the 26th of Feb- . A diarge 
ruary, 177Q, directed, that all his just debts, funeral expenses, * 

and legacies, should be justly and truly paid and discharged ; equitable 
and he thereby charged and subjected all his real and personal usacts. (1) 
estates with the payment of the same; and he thereby gave, 
devised, and bequeathed, all his messuages, farms, hinds, tene¬ 
ments, hereditaments, and premises, therein described, and 
also all and singular his goods, chattels, and personal estate, 
of what nature or kind soever, unto yohn Ekins, Peter Alorrin 
Goddard, and Edzvard Salter, and to the survivors and survivor 
of them, and the heirs, executors, and administrators, of such 
survivor; in trust to sell and dispose of the same and every 
part thereof, as soon as conveniently might be after his de¬ 
cease, to any person or persons whomsoever, for the best price 
or prices, that could be had or gotten for the same; and out 
of the money arising by sale thereof to pay and discharge his 
just debts, funeral expenses, and legacies, and he gave and be¬ 
queathed all monies, that should remain in his said trustees 
hands, after they had paid his just debts, funeral expenses, and 
legacies, as afqfesaid, and also all other his real estates either 
in possesssion, reversion, remainder or expectancy, or other¬ 
wise howsoever, not therein before disposed of, with their and 
every of their appurtenances, unto his said trustees and to the 
survivors and survivor of them, and the heirs, executors, and 
administrators of such survivor; intrust to place the said monies 
out at interest upon the best security or securities, that could 
be obtained for the same ; and to receive and take such inte¬ 
rest from time to time, as the same should grow due, together 
with the rents, issues, and profits, of the said real estates; and [ 320 ] 
thereout to support, maintain, and educate, his son William 
Wither Pincke Garrett, in such manner as they in their discre¬ 
tion should think proper, until he should obtain the age of 
. twenty-one years; and when he should attain that age, then he 
gave, devised, and bequeathed, the said monies so placed at 


1 (1) Rutffere’aEx. v. LeBoyetal. 4 Johns. Cka. Rep.651.| 
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1802. interest and the said real estates unto William Wither'Pinci^ 
Vi<nro Garrett^ his execvitors, administrators, and assigns; and also 
Bxiter he gave, devised, and bequeathed, unto his daughters Eliza- 
Euirs Mary and Anne Garrett, the legacy or sum of 1500/. a piece, 

to be paid to them severally and respectively as they should 
attain the age of twenty-one years or be married; and in the 
mean time and until they, his said daughters, should have ob¬ 
tained that age or be married, he directed his executors here¬ 
inafter named to pay unto each of them so remaining under 
age and unmarried, the sum of 60/. per annum for their sup¬ 
port and maintenance; and he appointed yohn Ekinst, Peter 
Aforris Goddard, and Edward Salter^ guardians of his said 
children during their minority, and executors in trust of his 
£aid will. 

The testator died in Auj^st,lTT9; leaving one son and four 
daughters. The bill was filed by creditors ; who had obtained 
administration with the will annexed ; and the real estates were 
sold under the decree, directing the fund to be applied in a 
course of administration ; and the specialty creditors were paid 
10.V. in the pound. The cause came on for further directions, 
and upon a petition by creditors by simple contract; praying, 
that the petitioners may be paid alike proportion of 105. in the 
pound on their respective debts, equal with the other creditors 
out of the produce of the real estate. 

[ 321 ] Mr. Richards, and Mr. Trower, in support of the Petition. 

This cause stood over for the purpose of inquiring, whether 
any modern case has decided, that a general charge upon an 
estate descended makes it equitable assets. It has always of 
late been so considered ; but not actually decided, except in 
Burt V. Thomas, (a) If in Plunket v. Penson,(b) Lord Hard- 
xvicke considered the estate as equitable assets, as being- 
charged, it would not have been necessary to make the dis¬ 
tinction. Upon the Statute {c) of fraudulent devises this is 
equitable assets. The Court aiming at making equitable as¬ 
sets, the Act has a view to that case; and really does not 
affect the interest of the person claiming under the charge. 
Before the Statute, though a devise would have disappointed 
the specialty creditor, it would not, if charged with specialty 
debts ; and a devise in trust for payment of debts would have 
been equitable assets without doubt. Is not a charge a limi¬ 
tation, appointment, devise, or disposition, at least, in favour 
of creditors; and therefore out of the Statute ? ^Then, as it 
was necessary for the creditor to come into this Court, the 
Court laid hold of the property; making it equitable assets. 
The great contest at first was upon a devise to the executor. 
Afterwards it was held, that, the descent being broken, the 
assets were equitable. Then the doubt arose as to a power to 
the executor; and it came to this conclusion at last; that, 
wherever the produce of the estate comes to the executor, it • 


In the Court of Exchequer. 

J Stut. 3 and 4 fVill. and Mary, e. 14. 
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*. would.be equitable assets. The principle of the doubt was, 1802. 

’ that in the one case the testator having converted the estate \,r>r»J 

into personal property, all the consequences follow. But the Bailct 
moment the Court holds it equitable assets in the hands of 
the executors, it follows, that it is so in the hands of the 
heir ; it is too late now to contend, that the descent must be 
broken, though certainly the old cases were so. In Hurt v. [ 322 ] 
Tftomas it was decided upon argument, that a charge made 
the assets equitable. In Newton v, Bennet^ (a) though Lord 
Thurlow is represented as intimating, that the descent must 
be broken, that was not required in that case; and in Burt v. 

Thomas^ in which case the question was much agitated, Mr. 

Baron Thompson stated from his own note, that the report is 
inaccurate in that respect, and Lord Thurlow said no such 
thing, but considered a charge sufficient. Batson v. Linde- 
^reen (b) was a mere charge. Though the heir takes by his 
better title, yet upon this question it makes a considerable 
difference as to the title. If there is a devise to the heir in 
trust to pay debts, he will be a trustee ; though in one point 
of view he takes by descent. There can be no doubt, the in¬ 
tention is the same in the case of a charge as upon an express 
devise; which the Court would clearly consider a trust for 
all the creditors. 

The Attorney-General^ for the Specialty Creditors^ contended, 
that by this will the descent was not broken ; and that a charge 
has not the effect of making the assets equitable. 


The Lord Chancellor. —The question upon this will, if it Revise, 
turns upon the point whether the descent was broken, would 
bc, whether during the infancy of the heir the legal estate was ami their 
in him ; and if it was necessary to determine that, I am rather luiis; intrust 
inclined to think, it was not; that the use was not executed t<> rcicivu and 
in him; considering the words of the will. At the same time 
it turns upon great nicety. But I do not determine this upon fits; and thcir- 
the circumstances of the will; for Hargrave v. Tint/r///, 
and * Burt v. Thomas^ and Batson v. Lindegreen^ as I charge my 
own memory with it, are all authorities, that a charge upon go,, till the age 
real estate does make it equitable assets. I also confirm, upon i>f2i; ami 
my own memory what Baron Thompson is stated to have said h»cn to him. 
in Burt V. Thomas; fori am confident. Lord Thurlow's opi- 
nion was, that a charge is a devise ot the estate in substance 5 „u ht-fore the 
and effect pro tantOy upon trust to pay the debts. 'Fhe rule age of 21 . 
f,annot be accurate, when it is stated, that the descent ought [ * 323 1 
to be broken. It would be more accurate to state it thus ; that 
it must appear upon the will, that the testator meant the de¬ 
scent to be broken. Suppose a devise to trustees, in trust to 
pay debts; and, all the trustees dying in the life of the tes¬ 
tator, the estate descends upon the heir; would not that be 
equitable assets ? By the failure of the devise the heir must 


Cajl Bra. C. C. 135. 

0*^J I Bra. C C. 136, (note.) 
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[ * 324 ] 


have had it, as the trustee would, subject to the debts; and 
yet the descent is not broken, but intended to be broken. But, 
when it is said, the heir takes by his better title, still the 
question is, whether he takes as he would if that devise had 
not been made; taking all the circumstances of the devise 
together. A mere charge is no legal interest. It is not a de¬ 
vise to any one, but that declaration of intention, upon which 
a Court of Equity will fasten; and by virtue of which they 
will draw out of the mass going to the heir, or to others, that 
quantum of interest which will be sufficient for the debts ; 
and then getting it into their hands, the only inquiry will be, 
whether the Statute interposes to make it fraudulent against 
special^ creditors. The uniform rule is, that a provision by 
will, effectual (a) in law or in equity for payment of creditors, 
is not fraudulent within the intent of the Statute. 

Upon principle therefore, but, what is infinitely more satis¬ 
factory to me, upon authority, I am of opinion upon * this will, 
that, whether the descent is broken, or not, this is equitable 
' assets; and that is a better way of deciding this case than ap¬ 
plying to the will, to see, whether the descent is broken, or 
not; that the principle of my decision may be understood ; 
and reviewed, if wrong, but that will be at the risk of un¬ 
doing what 1 considered very well settled, (a) 

In consequence of this judgment it was agreed, that the di¬ 
rection of the decree should be got rid of by a short petition 
of rehearing; all parties consenting. That petition was pre¬ 
sented ; and the decree varied accordingly. 


CaJ See /Jiiq-ard v. ’I7ie flarl of Derby, 1 Bro. C. C. 311. Bughea v. DouU 
ben, 2 Bro. C. C. 614. 

CaJ p. 324. Shiphard v. Lutwidge, Post. {vol. viii. p. 26. jf 


THE BISHOP OF HEREFORD p. ADAMS. 
LADY TWYSDEN v. ADAMS. 

Bequest in GEORGE ^ARFISy by his will, dated the 9th of Januartf^ 
trust tor the 1790, gave to his daughter Lady Txvysden an annuity of 200/. 

tants of several grandsons Heneage and Thomas Twys~ 

parishes; to be 1000/. a-piece, to be paid within three months after his 

applied at decease. He gave to trustees 20,000/. ; upon trust as soon as 
times ud in conveniently may be after his decease to place the same out 
and either in '“po® Government or Real Securities; and out of the divi- 
money, pro- dends and interest to allow any sum not exceeding 200/. per 
vision, physic annum for the maintenance and education of his great grand- 
the'trustees** daughter Lady Mary Montgomery until her age of * 21 ; at 
think fit. which time, he directed all the securities with the accumu- 

The fund bcingf very considerable in proportion to the objects, the application was, upon 
the principle of cypres, extended for the benefit of the same objects to purpoaca not expressly 
pointed out by the will; as instruction and apprenticing of children > against the.claim of the 
next of kin. 

[ * 325 ] 
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• Idtion to be transferred to her for her absolute use and benefit-; 1802. 
but if she should die, before she should have attained the age 
of 21, he directed, that 10,000/. part of the sum of 20,000/. Tlie Bishop of 
should be paid to his other great granddaughter Lady Su^ *•***«>■» 
sartna Montgomery^ when she should have attained the age of aiums. 

21, and that the remainder should fall into the residue of his LadyTwTsua 
personal estate. v. 

The testator then, after some inconsiderable legacies, which Abaks, 
he directed to be paid within two months after his decease, 
gave to the Bishop of Hereford for the time being, and other 
trustees, the sum of 30,000/. to be paid out of his personal 
estate; upon trust, that they or the survivors, &c. shall, as 
soon as conveniently may be after his decease, place out the 
said sum of 30,000/. on Government securities, and from time 
to time sell the securities, and place out the produce again, 
and so for ever hereafter, as often as there shall be occasion, 
and pay and apply the yearly dividends, interest, and yearly 
produce of 11,000/. part oi the said securities, unto and 
amongst such number of the poor inhabitants of the Parish of 
Staunton-npon-Wye^ in the county of Hereford^ at such Umes 
and in sucn proportions, and either in money, provision, phy¬ 
sic, or clothes, as the said trustees or the major part of them 
for the time being shall from time to time think fit, for the 
better support and maintenance of such poor inhabitants; and 
the dividends, &c. of 13,000/. other part of the said securities, 
unto and amongst the poor inhabitants of the Parish of Bred-' 
wardiiie^ in the county of Hereford: and the dividends, &c. of 
the remaining 6000/. unto and amongst the poor inhabitants 
of the Parish of Lettor in the said county, with similar direc¬ 
tions for the application of those funds. All the rest, residue, 
and remainder of his property and effects after payment of [ 326 j 
his debts, funeral expenses, and legacies, and subject to two 
annuities, he gave and bequeathed to the Bishop of Hereford^ 
and the other trustees, upon trust, that they or the survivors 
shall, as soon as conveniently may be after his decease, pay, 
distribute, and appropriate, the whole of such residue to the 
charitable purposes aforesaid, as they or the survivors of them 
should think fit or appoint: but he directed, that none of the 
said trust monies be appropriated in erecting any public or 
other building whatever. 

By a codicil, dated the 13th of September, lf9l, reciting, 
that he had by his will given the residue of his personal es¬ 
tate, upon trust to pay, distribute, and appropriate, the. whole 
of such residue to the charitable purposes aforesaid, he de¬ 
clared his mind arid will, that as the same should from tima 
to time come in the hands of the trustees, the same should be 
put and placed out in the public funds with the other trust 
monies given by his will; and that the interest thereof only 
fi^om time to time be applied to the charitable purposes in 
proportion to.the other trust monies given by his will to the 
poor inhabitants of the said three parishes therein named j 
VoL.VlI. 27 
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[ 327 ] 


and in all other respects he confirmed his will. He afterwards 
made another codicil, also confirming the will. 

The testator died in February^ 1793. The first bill was 
filed by the trustees to have the accounts taken, and the direc¬ 
tions of the Court. The second bill was filed by Lady 7wys~ 
deriy the daughter of the testator, to have the bequests of the 
legacy of 30,000/. and of the residue declared void. By the 
decrees in these causes both the trustees and Lady Ihvysden 
were permitted to lay proposals before the Master for a 
Scheme. 

Upon the Master^s report it appeared, that the funds pro¬ 
vided by the will for the support of the poor of these parishes 
consisted of 66,715/. 2s. 9d. Bank 3 per cent. Consols; 603/. 
12». %d. 5 per cent. Annuities: 4024/. 4s. Ad. Bank Stock ; and 
2201/. 6s, 6d. cash. The report also stated, that in the parish 
of Bredwardine the number of poor inhabitants, who receive 
alms amounts to 30; of the poor inhabitants, who do not re¬ 
ceive alms, to 187: the non-resident inhabitants having legal 
settlements were 66: and the poor rates about 185/ a-year. In 
the Parish of Staunton the poor inhabitants receiving alms 
were 17: those not receiving alms 262: the non-resident pa¬ 
rishioners, having legal settlements, 61; and the poor rates 
225/. In Letter there were no poor inhabitants receiving alms: 
those not receiving alms were 44: the non-residents, having 
legal settlements, 9; of whom 8 receive alms; and the poor 
rates amount to 85/. a-year. The proposal of the trustees, 
calculating the income for the Parish of Bredwardine at 1003/. 
per annum, was as follows: 


For physic and attendance to the poor 
Clothing, bedding and bed clothes 
Fuel - - 

Food in the manner stated in the report 
Payments for schooling 
Payments to apprenticing poor children 
Proportion of the salary of an agent 
Occasional gratuities to servants and ap¬ 
prentices conducting themselves well 


/. s. d. 
30 O O 
330 O O 
135 O O 
281 6 O 

60 O O 

60 O O 
25 O O 

61 14 O 


There was no medical man within the distmice of nine 
miles. 

[ 328 ] The proposals as to the other parishes were similar, in pro¬ 
portion to their difference of income. 

Lady Lwysden proposed, that the annual sum of 1156/. 13«. 
Ad. should be apportioned among the pwr of the three pa¬ 
rishes for the purposes of the wifi: as being amply sufficient; 
and that the residue should be paid to her. 

The Master approving the proposal of the trustees. Lady 
Txvysden excepted to the report. 

Mr. Mansfield.^ hdr. Romilly^ and Mr. Pember%pn^ in support 
of the Exception.--^I\M Court will not establish so mistaken 
a charity; which is in effect a premium to idleness.. After 
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• all this, specific provision there will be a large surplus: which 1802. 
the trustees cannot dispose of according to any intention of U'vx.; 

the testator; and therefore they propose other objects: viz. The Bishop of 
rewards of virtue, and the instruction and apprenticing of Hkhsfom 

children. ^ AoiMs 

The Attorney-General^ Mr. Pi^gott, Mr. Richards^ and Mr. LadyT^Ysoxs 
Hart^ for the Report. —The purpose of this will must be exe- v. 
cuted by some such scheme as the Master has approved. The Abams. 
quantum of the property can make no difference, if the law 
says it ought to be distributed in charity by this Court. In 
The Attorney-General y. The Mayor of Coventry^ (a) the in¬ 
crease of the fund was given to the charity. The Attorney- 
General V. Green., (b) The Attorney-General v. Oglander., {c) 
and The Attorney-General v. The Earl of Winchehea (d) arc 
also in favour of the Charity. Apprenticing comes within 
the meaning of the word “ moneyT There is nothing to pre- [ 329 j 
vent trustees, having the power of giving money to poor people, 
from annexing to the gift an injunction to lay it out in a par¬ 
ticular manner, for the beneficial and truly charitable purpose 
intended by the testator, instead of dissipating it. They have 
a control from the subsequent donation, tliough not directly. 

The Lord Chancellor. —The plan of Lady Twysden is 
liable to many of the objections capable of being made to the 
other; and as to giving the surplus to her, in the present 
state of the record it is impossible ; for such purpose cannot 
be said to be part of a plan for distributing in charity accord¬ 
ing to the testator’s will. Her claim must be on the ground, 
that the object aimed at is impracticable in fact, or, which is 
the same thing, in law; and, that, the property being undis¬ 
posed of, she is entitled as next of kin. As to the plan of the 
trustees, I have nothing to do with arguments of policy. If 
tl»c legislature thinks proper to give the power of leaving pro¬ 
perty to charitable purposes recognised by the law as such, 
however prejudicial, the Court must administer it. If it is right 
to put bequests of personal property to charity under the same 
fetters as real estate, that is for the legislature; and Courts 
of Justice must act without regard to the impolicy of the law. 

It cannot be supposed, this testator was unacquainted with 
the state of these parishes: the will being made only three 
years before his death. If he had been asked as to the par¬ 
ticular mode of executing his plan, he would probably have 
been under as much difficulty as the Court is. In two codicils 
he confirms the disposition made by the will. If this can 
practically be carried into effect in point of law, there is so 
little objection, that the Court is bound to give it effect. The 
testator certainly thought so. If that is founded in error. Lady 
Twysden would have more to do, to get at the surplus, than [ 330 ] 
t6 say, it could not be practically applied. She must contend, 

i 

Ca) 2 Van. 397. f A ) 2 Rre. C. C. 492. 

CeJ a Jlro. C.-C. 166. C*0 3 JBr«. C. C. 373. 
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1802. that the application to charity must be precisely^ as it is. given 
by this will: a point certainly not settled; and that could not 
Tbe Bishop of be settled upon these exceptions. If her claim was grounded, 
HsBJtyoED not upon the impracticability, but upon the impolicy, of the 
\nAMs. object, there will be much more difficulty, before she gets rid 
LadyTwTSDiir of the cy pres doctrine; upon many of the cases, particularly 
V. De Costa v. De Pas^ {a) wnich I lately had occasion to refer 
Aoavs. xoi(h) imputing to the testator a general intention of em¬ 
balming his memory; as Lord Chief Justice WUmot says. 
Upon either head, therefore, it is open to serious argument 
whether she can take it. 

The Master’s report by no means satisfies me that no plan 
can be devised that ought to be carried into execution. With 
a very small variation of phrase this report itself would give 
such a plan ; and the doubt I have at last is, whether it is fit 
for the Court to do that in an indirect way, by sending it back 
to the Master, or to say, that by fair reasoning what the 
Master has now proposed is consistent with the intention of 
the testator, however shortly expressed in the will. As to the 
time and proportions he has altogether confided in his trus¬ 
tees, subject to the exercise of a sound discretion, to be exer¬ 
cised by this Court: not as to the manner; for that is pre¬ 
scribed by him. 1 construe it poor inhabitants, not rcceiv- 
“ ing alms.” If the word “ money'''* alone had been in the 
will, it could not be said, that you could give the money to 
the poor inhabitant, enabling him to purchase fuel, provisions, 
and clothes, and that it is misapplied, if the trustees procured 
[ 331 ] those necessaries, and with his consent paid for them. It 
would be strong to make that distinction. The words, “ pro- 
“ vision, physic, and clothes,” might therefore have been left 
out of the will. 1 look upon them rather as designating to the 
trustees, how they were to apply the money, than as actually 
necessary. It is impossible for me to object to the medicines: 
the testator having expressly said, money laid out in physic 
would be a good application ; and 50/. a-year is very little for 
so many poor families. As to fuel, if the report proposed to 
advance money for that purpose, that would be directly within 
the words; and the Court will not disapprove it, if the pur¬ 
poses of the plan are secured by the plan. There is no weight 
therefore in that objection to the plan, merely because it does 
not give the money for that purpose. Then clothes and pro¬ 
vision are expressly within the will. As to the last sums in 
the report, I agree, the money is proposed to be disposed of 
in a more useful wav than any other. The question is, whether 
in the fair sense of this will, if money is given to a school¬ 
master to teach a poor boy reading and writing, that is an 
abuse of the charity, or an advance of money within the in¬ 
tent and meaning of the will. It is very erroneous to say, 
that, which may tend to make it unnecessary to advance t6 

Cti) AnA. 228. ' 

ChJ See Moggridge v. TAocjhveS. ante, 36: the great case upon the subject 
of charity. 
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that boy or his parents, money, provision, or clothes, in fii- 1802. 
ture, was advanced contrary to the will; the advance being 
made to the intent, that he should have that education that The Bishop of 
would enable him to get his own bread, and maintain his 
pm-ents. But Lady Twysden has no interest in that question ; abams . 
for if that would be wrong, it might be divided among the Lady Twtsdeii 
others; so as to disappoint her. 

Next as to apprenticing: suppose the master for a small fee 
covenants to maintain the boy: would it be contrary to the fair 
exposition^ of such a will to advance that money to that per¬ 
son, to relieve the trust from an application from time to time [ 332 ] 
according to the trust? If the money was given to the boy 
himself, and he was to pay it as an apprentice fee, that would 
be within the will; and the only alteration of the report would 
be in that respect; and I will not send it back to the Master 
for that. The best plan perhaps would be to apply according 
to their own notions from time to time ; laying their account 
of it annually before the Master: but I cannot lay trustees 
under those difficulties. Unless therefore Lady Tzvtjsden can 
lay before the Court a plan, under which she can contend for 
a distribution of the property as to part of it upon this prin¬ 
ciple, that the testator has not given it away, she is not vcr 3 ' 
usefully for herself or the charity contending, whether a pay¬ 
ment of money for the benefit of a poor person is within the 
strict letter of this will a payment to that poor person. 

Therefore it is best upon the whole to confirm the report; 
declaring, that I do it, conceiving the plan therein contained 
agreeable to the true construction of the testator’s will. All 
parties must have their costs as between attorney and client; 

Including Lady TwysderCs also. 


WARING V. WARD. (1) 


Jiihj 1 ? 


THE instruments and circumstances, upon which this cause The heir of 
was instituted, are stated in the former report, (a) exolicratcd by 

By the decree, made upon the 1st of December, 1800, the liis personal ^ 
usual accounts of the personal estate, &c. of Richard Hill Wa- assets from a 
ring were directed; and it was ordered, that the personal 
estate should be applied in payment of the debts, other than transactionL*- 
the mortgage debt, &c. in a course of * administration. An ac- iii|r a personal 
count was directed of what was due upon the mortgage of and 

30,000/. It was declared, that the bequest of the residue of ”re^ 

the personal estate to the testator’s first wife, upon trust to f^re the pri^ 
discharge all his debts, for which at the time of his decease inury f ind, 
he should not have given real securities, &c. became lapsed at [ 333 ] 

the death of his said wife in his lifetime; and in case the per- 


Ca_) Ante, vol. v. 670. 


{ (1) Cited and remarked upon, SJolins. Cha. Ucp. 2J8. 
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sonal estate should be more than sufficient for pa^mient of his* 
debts, not secured by mortgage, the consideration, whether 
the plaintiff is entitled to have the estate descended to him ex* 
onerated from the payment of such part of the money due 
upon mortgage of the said estate, as was due to Ruth Trevor 
upon the 27th and 28th of February^ 1771, the date of the con* 
veyance of the said estate by the testator to Sir Robert Cun- 
liffe^ subject to redemption on payment of 20,000/. and in* 
terest, and further directions, were reserved. 

The Master’s report stated the accounts of what was due 
upon the mortgages; and that the personal estate was much 
more than sufficient for the debts not secured by mortgage. The 
cause came on for further directions upon the question reserv¬ 
ed by the decree. 

Mr, Uoyd^ Mr. Richards,, and Mr. Romilly^for the Plaintiff'. 
—The decree having determined the question as to the money 
borrowed by the testator from Sir Robert Cunliffey the only re¬ 
maining subject for consideration is as to the money due to 
the Trevors; whether there is any distinction between the two 
sums. It will be contended, that this was a mere purchase of 
the equity of redemption. It is not so. This is a mortgage, 
not only of the estate in the original security, but also of an¬ 
other lot, purchased by the testator; who, having bought these 
estates, paid 12,500/. to the plaintiffs in the cause, being bond 
creditors and mortgagees; and having borrowed 20,000/. from 
Sir Robert Cunliffe^ that sum was paid into Court in that cause ; 
and 17,852/. 12s. 9d. was paid in discharge of Trevor’s mort¬ 
gage. The mortgage to Cunltffe was, to all intents and pur¬ 
poses, a new mortgage. The testator made the purchase as a 
mere stranger; becoming personally liable; and conveying to 
Cunltffe not only the estates subject to the original mortgage, 
but what was purchased. Then there can be no doubt this 
was a purchase for which his personal estate became liable. 

The case of Tweddell v. Tweddell(a) and various others of 
that class have decided, that a mere purchase of an equity of 
redemption, without any communication with the mortgagee, 
will not make the mortgage the personal debt of the purchaser: 
otherwise, if there is any thing irurther, showing the intention. 
Woods V. Huntingford (b) resembles this case very much. 
There can be no doubt an action might be brought upon the 
testator’s covenant. It is clear he meant to go further than 
merely to take the equity of redemption; being perfectly a 
stranger; and making himself personally liable; and mort¬ 
gaging also other lots, not at all involved. The stipulation 
was for a mortgage, not for an assignment. The loan was 
transacted with the testator alone. Then all the purchase money 
being got into Court he gave his bond. There was no dealing 
with the Trevors; who were not at all parties to the transac¬ 
tion: but the sum reported due to them was paid out of the'* 
general fund in Court. * 


Ca ) 1 Bro . a C . 101.152. 
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* Tlie Solicitor^General^ and Mr. Steele^ for the Defendants.-^ 
This is a mere purchase of an equity of redemption: a transfer 
of a mortgage from the Trevors to ♦ Cunliffe; wno agreed to ad¬ 
vance the money due ; and all the testator did was personally 
to* covenant for the payment of the debt. Still the debt re¬ 
mained upon the estate ; which is the primary fund. Bagot v. 
Oughton (a) and the other cases have decided, that a mere 
covenant will not make^the party in the first instance liable as 
between the real and personal representatives. Tweddell v. 
Tweddell is very like tnis case. Woods v. Huntingford does 
not in principle apply. By the subsequent transaction they 
changed situations; and Richard Huntingford^ before liable to 
pay the money at law, thereby became liable in equity. Upon 
^e authorities collected in Mr. Cox's note (b) the covenant 
will not do. 

Mr. Lloydy in Reply. —The distinction between this case and 
Tweddell v. Tweddell is, that in this there was no communi¬ 
cation with the mortgagee. It is true, as the Master of the 
Rolls observed, these cases go upon very nice distinctions. How 
can any purchaser have more than the equity of redemption, 
if he never pays off the mortgage ? It is therefore no objec¬ 
tion, that he has nothing but an equitable estate. How can this 
be only an assignment of the original security ? It is a dis¬ 
tinct transaction. The Ince estate is sold; not sold subject to 
the mortgage. Another lot is sold; for which the testator 
paid 2000/. In that the Trevors had no interest. They were 
paid out of the whole fund of 32,000/. the testator’s own mo¬ 
ney; not out of the specific sum produced by that estate. 
This is not conveyed as an assignment. The concurrence of 
the heir at law was necessary; but not as to the lot purchased 
for 2000/. f as to which they were mere strangers. I’he tes¬ 
tator and his wife, she being the heir at law of the original 
mortgager, did ratify and confirm it. The former proviso of 
redemption is discharged; and there is a new one; if Richard 
Hill Waring pay, &c. 
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The Lord Chancellor.— •! am of opinion the personal es¬ 
tate is first liable to the payment of this sum of 20,000 /.; for 
that is the real question; and therefore to the payment of all 
the component parts of that sum. The rules as to this sub¬ 
ject are e;>ctremely clear; and the principle, upon which the 
personal estate is first liable in general cases, is, that the con¬ 
tract primarily is a personal contract: the personal estate re¬ 
ceiving the benefit; and being primarily a personal contract, 
the land is bound only in aid of the personal obligation to fulfil 
that personal contract. It has long been settled, therefore, that 
upon a loan of money, the party meaning to mortgage in aid 
of the bond, covenant, or the simple contract debt, if there is 

•faj mn.U7. 

fbj 2 P. Will 664. See also Hamilton v. Worley, ojrfe, vol. ii. 62, and Hvtkf 
v.'Buller, ante, vol. v. 534. 
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neither bond nor covenant, his personal estate, if he diesfinusf 
pay the debt for the benefit oi the heir. Suppose a second 
descent cast; and the question arises between the personal 
estate of the son and his real estate descended to the grand* 
son: then the personal estate of the son shall not pay it; Us 
it never was the personal contract of the son. (1) So, upon the 
transfer of a mortgage, not originally the personal debt of the 
party, by adding his personal contract he will not make his 
personal estate liable in the first instance; as a son transfer¬ 
ring a mortgage by a father: the personal covenant of the 
son to pay the money does not make it originally a personal 
contract of his. It remains still the personal debt of the fa¬ 
ther, secured by a pledge of his land, and * secured further by 
the personal contract of the son. That contract of the son is 
in the third rank of securities, instead of the first; and Lord 
Thurlow carried that doctrine to this extent; that, where there 
was a mortgage, and afterwards upon a transfer the person, 
to whom the equity of redemption belonged, covenanted for 
the money; and also to raise the interest vcom 4 to 5 per cent, i 
though the person who first made the mortgage never was 
liable upon his personal contract beyond At per cent, yet between 
the personal and real representatives of the party who raised 
the interest to 5 per cent, he thought the additional per cent. 
not primarily a charge upon the personal estate; as it was an 
obligation growing out of a transaction, the intention of which 
was not to disturb the order of charge. The same principle 
applies to the purchase of an equity of redemption; for the 
party means at the time of the contract to buy the estate sub¬ 
ject to that mortgage ; in relation to which mortgage the per¬ 
sonal contract was entered into; and that was not his. If he 
enters into no obligation with the party from whom he pur¬ 
chases, neither by bond nor covenant of indemnity to save 
him harmless from the mortgage, yet this Court, if he receives 
possession, and has the profits, would, independent of con¬ 
tract, raise upon his conscience an obligation to indemnify 
the vendor against the personal obligation to pay the money 
due upon the vendor’s transaction‘of mortgage; for, being 
become owner of the estate, he must be supposed to intend 
to indemnify the vendor against the mortj^ge. 

The case of Tweddell v. Tweddell certainly went upon this 
principle ; that the debt due to Delavai was never a debt due 
directly from that person whose personal assets they sought 
to have applied in payment of it. Whether that was quite ac¬ 
curate depended upon the construction of the articles of agree¬ 
ment and the deed executing them. But, taking the articles 
and the deed together, it may very well be said in support of 
the decree, that the real intent, notwithstanding the particular 
expressions in those instruments, was, that the purchase be¬ 
tween the vendor and vendee was a mere purchase of ad 
equity of redemption; not meaning by that transaction to dis- 


{ (1) 3 Johns. Cha. Rep. 274.} 
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Turb tbe mortgage as a mortgage, to alter the contract itself, 
even in respect of the sum due. Mr. Madocks^ who, I recol¬ 
lect, was not satisfied with the decision, laid great stress upon 
the recital, that John Aynesley had contracted for the absolute 
purchase of the premises. Whether Lord Thurlov) was right 
or ill founded in the opinion, that upon the whole, either the 
agreement at first, or the deed executing it, the contract was 
for an equity of redemption and nothing more, reasoning 
upon the facts, yet the case is a clear authority, that, if he 
decided the fact right, such a contract, for a mere equity of 
redemption, will not make the mortgage debt, which is to re¬ 
main an encumbrance upon the estate, the debt of the person 
buying under those circumstances; for in his hands it is the 
debt of the estate ; a mortgage interest as between his repre¬ 
sentatives. But that case differs totally from this. To assimi¬ 
late them I must suppose, that this testator treated for the 
Manor of Ince subject to the mortgage to the Trevors; and 
had paid into Court so much money as was the value of the 
equity of redemption subject to that mortgage. In that case 
he would have been bound in conscience, it no such obliga¬ 
tion was taken from him, to indemnify those who conveyed 
the equity of redemption to him against the mortgage. But this 
transaction is not at all with reference to that mortgage. It is a 
purchase of the inheritance of the premises. The sum of30,500/. 
the purchase-money, was to be paid, not as in TwedJell v. Twed- 
dell: but under the report he became in tbis Court the purchaser of 
the inheritance, bound to pay in the whole of the purchase-mo¬ 
ney ; entitled to call upon this Court, in a sense a contracting 
party with him, as representing all the parties contracting, to de¬ 
liver out to him the whole inheritance of that estate for that 
sum. He borrows out of Court the sum of 20,000 /.; having 
become in equity the owner of the estate; not borrowing as 
much as will enable him to buy the estate subject to the mort¬ 
gage, but that sum of 20,000/. to be pnid into Court; to the 
intent, that being added to the sum of 10,500/. which he had 
absolutely paid in, he might have the estate delivered out to 
him by the Court. Then it was paid into Court for his use 
upon an agreement between them, that Cunliffe shall have a 
mortgage of the estate, which in equity was IVaring's at the 
moment, as soon as it could be given. Suppose at that mo¬ 
ment Waring- had died; could not Cunliffe have compelled his 
representative to get the estate out of Court; to the intent to 
have a mortgage made to him ? Hoes the Court then, exe¬ 
cuting the contract, as in Tweddell v. Tweddell^ keep alive the 
mortgage to the Trevors f No: the contract is executed, as it 
ought to be, by a conveyance of the inheritance. Ihe ques¬ 
tion is, what Waring took; and that is, whatever he took, and 
Cunliffe also. The latter claiming under him as a mortgagee, 
;what he took is only a part of what Waring took. T he whole 
inheritance was between them both. The debt to the Trevors^ 
. as theirs, dul not exist after this transaction. It was gone. 
The debt between Waring and Cunliffe alone continued to 
Voi. VII. 28 


1802. 

Wabiks 

V. 

Ward. 


[ 339 ] 


« 



339 


Cases in Chancery. 


exist. In Ttveddell v. Tweddell the original mortgage-debt ‘ 
continued. In this instance it did not continue a moment. 
If it did, this Court could not have executed the contract that 
conveyed to him the whole inheritance; and in that transac¬ 
tion destroyed the original mortage debt. That transaction 
did not Create the debt to Cunliffe. That was created by pay¬ 
ing the money; and the conveyance was only fulfilling that 
part of the obligation to make a mortgage of the whole of 
these premises; whether of the Ince estate only, or also in¬ 
cluding the others, is not material; though the latter circum¬ 
stance makes it stronger. It is merely fulfilling the obligation 
he had come under in this Court as equitable owner of the 
estate. 

The conclusion therefore is, that originally this was a per¬ 
sonal contract; and the estate a pledge for the further secu¬ 
rity of that personal contract; that the real contract being only 
secondary, and the personal being the primary contract, the 
personal estate must relieve the real estate. I observe in the 
report ('a^ Lord Alvanley said, he had a strong opinion upon 
the point; and I have no doubt upon it. 

f aJ ^nte, vol. v, 675. 


July 17.19. parte JORTIN. 

An increase THIS petition was presented under the authority of an Act 

niiesVa'dia Parliament by the patron and trustees of the free school at 

rit, applied " ^Vooton-vnder-Edge ; stating an increase of the revenues of the 
for the benefit charity, to the amount of 60/, per annum, in consequence of 
of the charily, an exchange and the improved value of the estates; and pro¬ 
posing that the salary ot the Master should be increased from 
40/. to 70/. a-year; in consideration, that one of the Statutes 
required, that he should receive all the boys of Wooton-under- 
Edge upon very low terms; and further proposing, that 2/. or 
S/. a-year should be added to the yearly sum of Si. paid to 
each of ten boys upon the foundation; or, that the trustees 
r 341 ] sliould be at liberty to apply the surplus in putting boys out 
apprentices. The salary or the Master, and the number of the 
boys, and their annual payment, had been increased under a 
decree upon an information; directing, that the increase of 
the revenues should be applied in that manner. 

The Attorney-General., and Mr. Steele, in support of the Peti¬ 
tion. 

The Lord Chancellor said, upon all the rules of the Court 
something nuist be given to the boys; and made an order, that 
the salary of the Master should be increased to 80/. and the, 
payments of the boys to 6/. each, {a) 

faj The Jttmuy.Gmenil v. Tonner, ante, voL ii. 4 Bro. C. C. 103. 
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BUCKMASTER v. HARROP. (l) „ 

^ ' February 18. 

July 19. 

‘ ON the 23d of yuly^ 1800, certain estates were sold in four To entitle 
lots by distinct particulars; and two agents for Peter **>^heirtothe 

port Finney were declared the best bidders, at several sums, ^an 
amounting in the whole to 3119/. and they immediately after ment for a pur- 
the sale declared, that they purchased for Finney ; and Finney chase out of 
offered to pay the deposits, 10 per cent, and the auction duty, 
to Strethill Wright^ the auctioneer; who was also the vendor: agreement 
but he declined receiving either; alleging, that it was then must have 
late at night; and he had to go eight miles : but he told Fin- binding 
neij^ he would lay down the money, and would settle the same ^,es coVtracN* 
* with him some other time; which Finney agreed to; and ac- mg.sothatthe 
cordingly Wright paid the auction duty, amounting to 77/. property was 
19.9. &d. By the conditions of sale the purchaser was to have converted m 
possession of Lot 3 immediately, and of the other lots at the death. 
c/zrtf*//rar/.y next ; paying the remainder of his purchase-money saJcoflaml 
upon the execution of the conveyance on or before the 29th of by auction is 
September. Finney soon afterwards gave the amount of the within the 
auction duty to his attorneys, to be paid to Wright; directing 
them to take a proper receipt. He also sold the crops of hay, t|,e „ame of 
grass, and oats, then growing on the premises, comprised in the vendee 
Lot 3, for 50/. to a person, who afterwards took possession of being put 
the premises in that lot. Finney died, before the 50/. or any a\°rt!oneer^U 
rent became due. An abstract of the title was sent to the at- 
torneys of Finney about the 15th of September ; who approved cient. (2) 
the title ; but before any conveyance, on the 22d of September^ Pay.ment of 
Finney died. the auction 

The bill was filed by the heirs at law of Finney against the part-peHbrm- 
executors, the residuary legatee, and Wright; praying a spe-ance taking an 
cific performance of the contract; and that the purchase agreement out 
money may be paid out of the personal estate. of 

The answers admitted the agreement. The vendor sub- , 

mitted to perform the contract; and the executor did not ob- „f the efoe”" 
ject: but the residuary legatee resisted the performance, trine of part- 
Wright demanded the money he had paid from the executor; performance 
but never received it. 

u*Ir. Richards^ and Mr. Hall., for the Plaintiffs. —If there [ * ^42 ] 
were no circumstances of part-performance in this case, the 
question would be, whether the parol contract was void, or 
not. First, a sale by auction is not within the Statute of [ 343 J 
Frauds, fa) If it is, the auctioneer putting down the name of 
the vendee is sufficient: Simon v. Metivier.(b) Secondly, it is 


[ ] 


faj Stat. 23 Clmrle* 11. c. 3. 


Ch J 1 Tr. Black. 599. 3 Bur. 1921. 


J (1) Ci'etl and remarked upon, 4 Johns. Rep. 248. S. C. 8 Johns. Rep. 520. Simonda V. 
'Cha llcp. 66S,J Cath'n, 2 Caines’ Rep. M J 

I (2) Jft'Comb V. If'eekg, 4 Johns. Cha. Rep. { (3) J^Tiven v. Belicnap, 2 Johns. Rep. 587. 
^59, contra: and sec Jackson\. Cal’in, OJolms. 1 Serg. & Rawle. SS.^ 
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clear,’that if the parol contract is admitted by the answer, and’ 
the Statute is not insisted on, there is a right to the perform¬ 
ance of the agreement; though it is now certainly very doubt¬ 
ful, whether, if the defendant also insists upon the Statute, 
the Court will compel the performance, In this caso a 
subsisting contract is admitted. An executor is not bound to 
plead the Statute of Frauds any more than the Statute of Li¬ 
mitations. (1) The heirs at law then have a right to the per¬ 
formance of the contract, admitted by the executors and the 
vendor. The moment the contract was entered into, Finnetj 
was in equity entitled to the estate; and continued so at his 
death. Insisting upon the Statute would disappoint his inten¬ 
tion and wishes. These parties are all volunteers; bound 
therefore by that, which he intended to bind himself. 

But if this point should be against the plaintiffs, there is a 
clear part-performance ; which takes this case out of the Sta¬ 
tute. Part of the money was paid. Of Lot 3 possession has 
been taken ; and the produce sold. Those acts must amount to 
part-performance; and the contract is entire. Though the 
terms are different, all the lots are sold by and to the same 
persons. Finney bought by different agents; who immediately 
declared themselves trustees. The conditions of sale and par¬ 
ticulars relate to a number of lots ; but that particular provi¬ 
sion as to the possession applies to Lot 3 only ; not to the 
others. 

Mr. Martin^ for the Defendant^ the residuary Legatee .—The 
sales of these lots were distinct, and independent of each 
other. The lots were sold under different conditions and par¬ 
ticulars. Therefore acts of part-performance as to one could 
not affect the others. The effect of such acts depends upon 
the intention, quo animo; and the act must be done with an 
intention to complete the purchase. The act relied upon by 
the plaintiffs, viz. the payment of part of the money by the 
purchaser to his own agent, is nothing, unless paid over by 
him: being in truth paying from one hand to the other. 

The Master of the Rolls. —The object of this bill, filed by. 
the coheirs of the purchaser, is to have the contract carried 
into execution. The vendor submits to perform the contract. 
The executors do not object to it. But the residuary legatee 
contends, that there is no contract this Court ought to execute; 
neither a contract in writing, nor part-performed. It is in¬ 
sisted by the plaintiff, that the residuary legatee has no right 
to object to the performance of a contract, to which the testa¬ 
tor himself had no objection. I am of opinion the Court can¬ 
not speculate upon what the deceased would or would not have 
done: but the inquiiy must be, whether at his death a con¬ 
tract existed by whicn he was bound, and which he could be 

(~cj See ante, vol. vi. 37, in Cooth v. Jackton. 


{ (1) See H'ulter et al. v. RadcUffe, 2 Desaus. Cha. Rep. 577. 16 Mass. Rep. 431.} 
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•cbmpefled to peirform. That alone can give the heir a right 1802. 
to call for the personal estate to be applied, or to the personal 
representative a right to call upon the heir. Whether the Buckmasts* 
executor would or would not perform it, is of no moment. A 
mere executor has no right to give away the personal estate 
from the residuary legatee; who in this case is before the 
Court; and undertakes to show, the plaintiff has no right to 
call for a performance of the contract. 

The principle, upon which the Court acts for or against the [ 345 ] 
heir, is stated in The Attorney-General v. Day^ and Lacon 
V. Mertins.(b) The question must be the same, whether a 
purchase or a sale is insisted on. Was the ancestor himself 
bound ? Was there such an agreement as converts the real es¬ 
tate into personal, or the personal estate into real ? I am of 
opinion, every objection may be taken upon either, which it 
would have been competent to the deceased to take, if he had 
resisted the execution in his life. The plaintiffs say, if it is 
necessary, and, 1 am of opinion, it is, they can show, there 
was such an agreement. First, they say, either a sale by auc¬ 
tion is not within the Statute of Frauds; or, the auctioneer 
putting down the name of the vendee is an agreement in writ¬ 
ing; and they cite Simon v. Metivier. But, whatever is the 
authority of that case, it has been held not to extend to land. 

It was twice so ruled by Lord Chief Justice Eyre, In Walker 
V. Constable (c) and Stansjield v. Johnson (d) it was held not 
sufficient that the agent wrote down the name. 

The plaintiffs then contend, that the agreement is part-per¬ 
formed as to all the lots; and, if not as to all, as to Lot No. 3. 

I am of opinion, this is no part-performance. The Revenue 
Laws ou^it never to be held to operate, beyond their direct 
and immediate purpose, to affect the property, and vary the 
rights of the parties, not within the intention of the act. 

Upon a sale by auction so much is paid to the vendor as part- 
payment ; and so much to the Government, as tax. If the 
purchaser refuses to pay the tax, his bidding is void. If he 
pays it, the only consequence is, his bidding has the same ef- [ 346 J 
feet, as it would have had, if no such law had been made, and 
no other. That, without which there would have been no 
contract, cannot be said to be in part-performance of the con¬ 
tract. The only contract with the vendor, and which I can 
enforce, is for the price. But, suppose the payment of the 
auction duty could be considered part of the price: I do not 
see how that could bind the purchaser. In general the party 
seeking the performance must show a performance on his side ; 
as a reason for the interference of the Court in his favour; 
for the ground, upon which the Court acts, is fraud, in re¬ 
fusing to perform after performance by the other party. The 
inquiry is, whether Finney^ if so disposed, could have resisted 
the performance ; for, if he could, upon the principle 1 before 

Ca 1 Vt-t. 220 . ; 3 1 . 

C(. I Has. L^Pitl SOfi. (d ) I flnp. Hep. 101. 
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1802. stated, the heir is not entitled to call for an application of the 
personal estate for this purpose. Now, his refusal, after pay- 
Bdckmastu mg part of his purchase money, would be no fraud upon the 
HAnitor seller, but his own loss; in this case the loss of the personal 
estate. Wright having advanced the duty is entitled to call 
upon the executors. In Lacon v. Mertins the act of part-per¬ 
formance was payment of a considerable part of the purchase- 
money ; and the taking notes was only as a security, in case 
it should not proceed; and it was held, that, notwithstanding 
that, it was in part-performance ; and therefore it was a fraud 
to refuse performance on the other side. 

Another act of part-performance was insisted upon here: 
the circumstances stated by the witness Barlow relative to 
Lot 3. If this were held to be an act of part-performance, it 
could not affect any other lot; for the several lots were in¬ 
cluded in distinct articles of sale ; and so were unconnected. 
But even as to this lot, I am of opinion, it is not a part-per¬ 
formance. The bargain with Barlow was the mere act of the 
[ 347 j vendee. The vendor had no prejudice. He had done nothing 
to entitle him to say, the non-execution was a fraud upon 
him. If he had let Barlow into possession, that would be an 
act, by which he might have had a prejudice. All Barlow 
says is, he is now in possession ; which cannot be taken to be 
before Finney*s death; and nothing, that passed since, could 
influence the question; the inquiry being, whether at his 
death he could have been compelled to perform the agree¬ 
ment. I am aware, there are cases that acts done by the de¬ 
fendant can be made a ground for compelling him to perform 
the agreement: but it is difficult to bring those cases to bear ; 
for, to what do such acts amount, when there is no prejudice 
to the plaintiff? only to proof of the existence of an agree¬ 
ment. The existence of the agreement may be put out of all 
doubt by the acts: but the objection upon the Statute, that 
the agreement is not in writing, remains where it did. The 
Court does not profess to execute a parol agreement, merely, 
because it is satisfactorily proved. In Whaley v. Bagenal^ (a) 
which being before the House of Lords must supersede the 
authority of every other case, various acts had been done, 
which implied, that the party had sold the estate, and did not 
consider himself any longer the owner of it. The question 
still remained, whether that agreement should be carried into 
execution; and it was held, that the acts done by the defend¬ 
ant did not entitle the plaintiff to have it specifically per¬ 
formed. 

Upon the whole the plaintiffs are not entitled to this relief. 
The bill therefore must be dismissed, but without costs. The 
vendor must have his costs from the plaintiffs. 


(' aJGSro . P , C . 45. 
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J'Jx parte THE EARL OF ILCHESTER. (l) Jiprii 4. 

May 21. 

, The Lord Chancellor. 

The Master of the Rolls. 

Lord Alvanley, Lord Chief Justice of the Court of 
Common Pleas. 

THE late Earl of Ilchester^ being married, but not having The proper 
at that time any children, by his will, dated the 28th February^ chanffralniar^ 
1778, and duly execute’d to pass real estate, after bequeathing is by 
a leasehold house in trust for his wife for her life, and giving her tition. 
all the household goods, furniture, &c, that should be therein. The testator, 
and the sum of 500/. to be paid upon his decease, committed the married, but 
care, tuition, and guardianship, of all his daughters born or children^ 
to be bom unto the said Mary.^ Countess of Ilchester^ his g-i^e the (juar- 
wife, during their respective minorities; and he committed dianship of all 
the care, tuition, and guardianship, of all his sons hereafter 
to be born unto his said wife and his brother Stephen 
Stran^aysy or the survivor of them, during their respective wife, and of all 
minorities. The testator then gave and devised all his estates, Ms sonsherc- 
subject as to his estates in the County of Dorset to a jointure Jo 
of 1000/. a-year to Lady Jlchester., to the heirs male of his 'jj;, 

body begotten or to be begotten, and, for want of such issue, brothv-r or the 
to his brother Stephen Fox Strangways., his heirs and assigns survivor. The 
for ever; in case he should be living at the time of the tes- 
tator s decease ; and in case he should die in the testator s the cliildieu 
life, then to his youngest brother Charles Fox Strangways.,hy[.\\i.t OT-Aia- 
his heirs and assigns for ever; and he gave all his personal marriage, 
estate, * not specifically disposed of, to his said brother Stephen A second 
Fox Strangxvaysi and appointed his said wife and his brother and 

Stephen Fox S'trang-ways executor and executrix. Jldldrei!! the 

The testator afterwards made several codicils, giving lega- wife and’chii- 
cies and various directions. He also left other papers, in his dren provided 
own hand writing, and most of them signed by him, but not ^ 
attested, entitled “ Additional Memoranda;” the first ofuiere’bdng 
which, dated April 3, 1788, soon after the birth of the present children by the 
Lord Ilchester^ is expressed thus: formermar- 

“ I wish, that my friends Mr. Robert Scott and Stephen ”“f 
“ Dtghy would be kind enough to act as Guardians together from the rule, 

“ with my wife and brother Stephen StrangwaySj to my son that marriage 
“ Henru or any other sons that may be hereafter bora. 8irth 

“ nchester"^' of a clnhl re- 
Mcnesicr. wi|j.(2) 

Lady died in 1790; leaving the present Lord i7- Tcstann ii- 

chester, her only son, and several daughters surviving.— taiy appoint- 
ment of guardian not revoked by a subsequent testameiitaiy appointment, not executed ac¬ 
cording to the Statute, and not directly importing revocation. ^ 


f (1) Cited 4 Johns. Cha. Rep. 515.J vol. v. 663; iSfriwAv. JVilHiu, 4 Johns Cha Rep. 

*1 (2) See the note to Jta-xierv. Dyer, ante, 506, where the EngHeh cases are review .-d. 
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After lier death he wrote the following memorandum, ako' 
unattested. 

“ 1790. In case of any accident happening to me it is my 
“ earnest wish, that my dear sister Harriet would take under her 
care and protection my unfortunate children. 1 know it is 
** a heavy and an anxious task; yet on consideration of the 
“ love she bore their dearest mother and the forlorn and help- 
less situation they will be in 1 am inclined to hope and think 
she will undertake it. My dear Eliza though young has 
good sense and heart full of tenderness; and 1 do not doubt 
** but she will assist her aunt to the best of her abilities ; and 
“ prove a mother to her younger sisters and brother; who will 
need to have the best of principles instilled in him, before 
“ he is sent adrift to a public school. Good principles once 
“ fixed in him will stay with him for ever.” 

The testator then observing, that his daughters cannot have 
very large fortunes, there being so many, expressed a wish, 
that Horrify should he have the advantage of a long minority, 
would add 2000/. a-piece to them, if his fortune can prudently 
bear it; and proceeded thus: 

I mean, he should go first to a small school and aftcr- 
wards at a proper age to Eton^ should that school be then in 
“ good repute. I have requested by dear brother Stephen^ Mr. 
“ S. Digby.^ and Mr. Scott., to be his guardians after the time 
“ that my sister shall think fit to give him up; which I should 
“ think would be about the age of ten, or, when he goes to a 
** public school. I request his guardians would endeavour to 
“ sell Redlynch for him, if it can be done to his advantage.” 

Then followed some other directions and legacies. Some 
of the other papers also gave legacies and annuities, and di¬ 
rections to his son and the guardians, by the general descrip¬ 
tion “ my son’s guardians.” 

In August., 1794, the testator married Maria Digby. By 
the settlement on that marriage, dated the 27th of August, 
estates in the counties of Dorset and Somerset were conveyed 
to the use of the testator for life ; with remainder, subject to 
a jointure of 1500/. a-year, to him, his heirs, and assigns for 
ever; and by a deed of appointment of the same date, recit¬ 
ing his former marriage settlement in 1781 of an estate in 
Somersetshire upon himself for life, with remainder, subject to 
a jointure of 500/. a-year, to the first and other sons of the 
marriage, in tail male, with power to him, in the event of his 
surviving, to appoint 500/. a-year by way of jointure, charged 
upon that estate to any future wife, he executed that power in 
favour of his second lady. It was admitted at the hearing, 
that there was a provision by this settlement for the children 
of this marriage. By this marriage there was issue two sons, 
William Fox Strangways and Giles Fox Strangways. 

The last testamentary paper was written and signed by the 
testator, but not attested; and was thus expressed: 

** December 8th, 1801. A codicil to be conaidsred as part'of 
“ my will. 
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“I'virill, that Maria, my present wife, do act as sole and 
** only guardian to all my children: and do sincerely desire 
her to take that trust upon her. 

“ I do also desire, that she may have my house, gardens, 
** ^c. with the use of the park at Redlynch to reside in herself, 
“ if she chooses, for her life; or, if she prefers the house at 
Ahbotsbury for that purpose, then that she should have that 
** house to reside in herself for her life: if she does not however 
** reside in either of the houses, that they should be let for 
the advantage of my eldest son. If she chooses to reside in 
“ either of the houses, then that house, whichever it may be, 
** to be kept in repair for her at the expense of my eldest son.’* 
The testator died in September, 1802. A petition was pre¬ 
sented by the present Lord Ilchester, of the age of fourteen, 
and the other children of the testator, two sons and two 
daughters, to the Master of the Rolls; praying, that Lady Il¬ 
chester may be appointed guardian of their persons and es¬ 
tates during their minority ; and a reference to consider what 
it would be proper to allow for maintenance, &c. Upon that 
petition, the Master was directed to approve a proper person 
to be guardian of the two daughters; and to state, what rela¬ 
tions the petitioners had, and upon what grounds he approved 
of such guardian: but as to the sons the Master of the Rolls 
did not think proper to make any order. 

Since the date of that order Lady Ilchester had issue an¬ 
other son, of whom she was pregnant at the decease of the late 
Earl; and this petition was presented to the Lord Chancellor 
by all the sons ; praying, that Lady Ilchester may be appointed 
guardian to the petitioners; or that it may be referred to the 
Master to approve a proper person to be their guardian. 

The petition suggested, that the will of 1778 was revoked 
by the subsequent marriage and the subsequent birth of child¬ 
ren ; and although the codicils, and particularly that of the 8th 
of December, 1801, might be a republication of the will, yet a 
codicil containing an express declaration, that a different person 
from the testator’s brother should be the sole raardian, could 
not operate as a republication of the will, so far as it was a 
testamentary appointment of guardians; and though the codi¬ 
cil of the 8th of December, 1801, could not operate as a testa¬ 
mentary appointment of a guardian, not having been executed 
in the presence of witnesses, yet it amounted to a revocation of 
the appointment of the testator’s brother; if that appointment 
was not revoked by the marriage and birth of children. 

Mr. Romtlly, and Mr. Newbold, in support of the Petition. 
The first question is, whether these children have now any 
guardian. There is a previous consideration; tvhether a ques¬ 
tion of this kind can be decided upon petition. But there is 
one authority in the House of Lords, Lord Teunham v. Barret, 
(a) mentioned (b) in Eyre v. The Countess of Shaftesbury,(c) 

('aj 2 Bro, C. 539. Loily Teyntum v. Lennard, 1 Bro. P. C. 544 See 
Mr, //arjrave't note, Co. lAt 89; a. Note 70; and Mr. Fonbtanqv(?s note, 2 
Treat liq. 235. Will 120. CO 2 P. HTiU. 102. 
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decided upon petition ; and there are also two other instances^ 
£x parte Jordan^(d) and Ex parte Champney. (e) 

The first question depends upon two points; 1st, whether 
the will of 1778 was revoked by the subsequent marriage and 
birth of children: If not, 2dly, whether the codicil of 1801, 
though not a good appointment of guardian as there are not 
two witnesses to it is not a revocation of the former appoint- 
ment. 

If the will of 1778 is revoked by the marriage and birth of 
children in other respects, the testamentary appointment of 
guardian must also be revoked. The instrument, if not a sub¬ 
sisting will, cannot under the Statute, (f) giving the father the 
power of appointing a guardian by deed or will, operate for 
this purpose. It is extremely difficult to know upon what 
ground this rule of revocation stands: but, whatever is the 
ground, it has been considered an established rule of law, 
subject to some, but very few, exceptions. Lug'g v. Lugg(g') 
is the first case ; which was only as to personal estate ; a deci¬ 
sion by the delegates; among whom was Lord Chief Justice 
Treby. It is said, it was much doubted afterwards; but in 
Brown v. Thompson (a) it was considered still a rule of law. 
The question was afterwards discussed in Parsons v. Lanoe: 
(b) but it was never decided as to real estate till the case of 
Christopher v. Christopher.{c) In Parsons v. Lanoe^ Lord 
Hardwicke expresses approbation of the rule ; though accord¬ 
ing to the report in Ambler he doubts very much the applica¬ 
tion of it as to real estate. But the presumption applies as 
strongly to real estate as to personal. The different cases 
put the rule upon very different grounds. In some it is put 
upon a presumed change of intention. It is difficult to conceive, 
how the intention to revoke, not actually carried into effect, 
should have that operation. In Doc on the demise of Lanca¬ 
shire V. Lancashire (d) it is put upon a very different ground, 
an implied condition. However, this has now been so long con¬ 
sidered a rule of law, that there can be little doubt, that testa¬ 
tors have often acted upon it; and have not revoked their wills 
expressly, understanding that to be the rule. Such a rule is 
understood in the country, as indeed the Statute law is, merely 
by the manner, in which the law is administered in the coun¬ 
try. In the last case, Kenebel v. Scrafton^ {’ej it is stated to be 
now the established, known rule of law. Great inconvenience 
would follow from establishing a particular exception to the 
rule merely upon the injustice in a particular case. 

Two grounds of objection will be taken: First, the settle¬ 
ment made on the second marriage ; providing in some degree 
for that wife and the children of that marriage. It has not 
been decided in any case, that this forms an exception; and 


f rf ) 1 IHck. 294. f cj 1 IHck. 350. 

CfJ St»t. 12 Ch. II c. 24. CsrJ 2 Salk. 592. 1 LiJ. Sawn. 441. 

f aj 1 Eq. Ca. M. 413. fbj 1 Ves. 189. Jtmb. S3T. 

C cj In the Court of Exchequer, Ju/y 6ih, 1771. See 4 Bur. 2171. 2182. 
Diug.35. 5 7’ermSep. 49, (^ej 2 Eait. 520. 
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Hhere .is the great authority of Lord Hardwtcke in Parsons v. 
Lame against it. If it depends upon the settlement, it must 
depend in a great degree upon the kind of settlement. The 
exceptions to the rule, if this is to be laid down as a rule of 
law, with exceptions, ought to be as clear and intelligible as 
the rule ; and it would be very extraordinary, if it is to depend 
on the nature of the settlement. 

The other objection is, that no case has yet occurred, in 
which a second marriage and birth of children by the second 
wife, there being also children by the first marriage, have 
been held a revocation. There is no such case: but a second 
marriage, with children, there being no children by the first 
marriage, was decided to be a revocation in Christopher v. 
Christopher. Gibbons v. Count (a) was under circumstances 
something like these: but the question certainly was not de¬ 
cided. Some doubt was expressed by Lord Alvanley; but 
certainly the inclination of his mind was, that the second 
marriage would be a revocation. But how is the exception 
to be framed ? Not upon the circumstance that there are chil¬ 
dren by both marriages ; for suppose, before the death of the 
testator, all the children by the first are dead : there is just the 
same reason, as strongly applicable: the same alteration of 
circumstances occurs: the testator dying with quite a new 
family: that new family in existence the only persons having 
strong claims upon his bounty ; all the others being removed. 
That exception therefore must admit of this exception out of 
it; introducing all the inconvenience of exceptions grafted 
upon exceptions. A rule of law ought to be laid down with¬ 
out reference to particular cases; for there can be no rule, 
that will not be liable to some cases of inconvenience. In 
Kenebel v. Scrafton the Court seem to have attended very 
much to the particular circumstances. A case might be put 
upon that, in which it would be quite clear, that decision would 
have frustrated the intention; as, if it had happened, that there 
were many children born before the marriage, and only one 
born after: all the children born before marriage must have 
been unprovided for: legitimate children only taking under 
the description of children, (a) 

But the strongest ground for submitting, that there is not at 
present any testamentary guardian of these petitioners, is the 
other; that the instrument of 1801 is a revocation of the ap¬ 
pointment of their uncle. Upon the birth of the eldest son 
the testator seems to have changed his intention ; and from 
the paper written soon after the death of the first Lady llches^ 
ter a clear intention appears at that time, that his brother and 
the other persons should not be guardians till the period to 
which he points. The Statute is entirely silent as to the man¬ 
ner in which a will appointing a guardian may be revoked. 

• There can be no doubt, that, if the Statute of Frauds had 

C** J ^ol. iv. 840. 

('aj p. 356. Cavtvfright v. Fiawffrv, ante, vol. v. 530. 
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1803. not interfered, a will devising land might be revoked without 
witnesses. This is analogous to the cases upon the Statute of 
Ex parte Wills, (c) before the Statute of Frauds. In that period the 
The Earl of vUl, though it must have been in writing, might have been 
1 lcue8T£b. ygvotej by parol j and there are many cases in RoWs Abridg¬ 
ment, Dyer^(e) Sheppard^s'TovLchstone and other books. 
[ 35r j It is very difficult to distinguish that from this: but in Onions 
V. Tyrer(a) something is said by Lord Cowper^ upon which 
an objection will be taken; that, even if by the latter will the 
premises had been given to a third person, it should never 
have let in the heir; as the meaning of the second will was 
to give to the second devisee what it had taken from the first, 
without any consideration had to the heir. See. The decision 
was not upon this ground. By the Statute of Frauds a will 
may be revoked either by a subsequent will or other writing. 
In that case it was impossible to consider the subsequent in¬ 
strument as a mere writing of revocation. If it was not a re¬ 
vocation, as being a will, it was no revocation. It was not a 
will; not being attested, as the statute requires. Neither of 
the modes pointed out by the statute, which by the latter ex¬ 
pression must mean a formal revocation and nothing mure, 
was followed. The reasons of the decision are very fully 
stated in the decree itself. Upon some cases there is great 
reason for doubting the authority of that decision; unless it 
proceeds upon the distinction in the Statute of Frauds be¬ 
tween a will and any other writing: but the reason, upon 
which that must proceed, cannot apply to this case. From a 
devise by the second instrument to a different person the in¬ 
ference is, that another person had by some means acquired 
higher claims upon the bounty of the devisor; and that he 
preferred that person: but it is veiy' difficult from thence to 
infer any intention in favour of the heir. That would be a 
very strong inference. 

A testamentary guardian exists only by the act of the tes- 
[ 358 ] tator under the Statute of Charles II. He has very important 
powers; that may influence the happiness of the ward all the 
rest of his life ; among others, that of preventing marriage 
under the Marriage Kc\.(a) Suppose such a change of cir¬ 
cumstances in this long period, twenty-three years, making 
the party the most unfit person to be the guardian; and another 
instrument is made, absolutely excluding that person; and de¬ 
claring, that another person shall be sole guardian: that cannot 
stand upon the same ground as a disposition of real and per¬ 
sonal estate ; for there is no one, upon whom that duty will 
devolve, lliere would be no testamentary guardian, if the 
latter appointment could not take effect: nor could the Court 
substitute one; for, though the Court may appoint a guardian, 

Ce) Stat 32 Hen. VIII. e. 1. 34 iTen. VIIJ. e. 5, 

fJj 1 Hel. M. 614. feJ Dv. 310. 

faj p.ssr. IP. ma 343. „ 

stated from the Rensta’a book hy Mr. Cox, 1 J*. WUl. 345, note. 
c o Sect. 5 aodO. Stat 26 Geo. II. e. 33. 



Cases in Chancery. 


858 


ke vril} tiot have the powers of a testamentary guardian. * The 
consequence, in the case of a devise of real estate, that the 
testator would give to a person to whom he does not mean to 
give, does not apply to this case; and that case before Lord 
Cowpety therefore, can have no application. But, if it had, how 
can it be distinguished from the case of a devise of land to 
a person who cannot take, revoking a former devise ; as in 
the instances in Roll's Abridgment of a devise to a corpo¬ 
ration, Roper V. Constabley(c) Roper v. Radcliffe{d); which 
went to the House of Lords upon another point; the parties 
acquiescing in this.^ Hawes v. Wyatt (e) is in opposition to 
Hid V. Mors: (f) but that case was not cited upon the for¬ 
mer. Hijdey. Hyde. {^) Shove v. Pincke.(h) Beard v. Beard, {i) 
The principle upon which all these cases were decided, is 
directly applicable to this; that, though the second instrument 
cannot take effect as a will, yet it is a revocation; and it is 
much stronger in this instance; upon which your Lordship 
has not to determine between different claimants, as devisee 
and heir at law, or legatees and next of kin ; but merely, whe¬ 
ther a testamentary appointment of guardian exists. It is 
clear, that in 1788 the testator did not intend his brother to 
be sole guardian; and as clear, that in 1801 he was not in¬ 
tended to have any part of the guardianship. No particular 
form of revocation is necessary; Lord Shaftesbury v. Han- 
nam.(a) Cranvell v. Sanders, (b) As the appointment is suffi¬ 
cient, provided the intention is sufficiently apparent, so is the 
revocation. In Burtenshaw v. Gilbert (c) Lord Mansfield states 
another ground for Lord Cowper's opinion in Onions v. Tyrcr^ 
viz. that the cancelling was by mistake. Your Lordship will 
not for the first time throw any difficulty in the way of the 
revocation of so important a trust; and will also consider the 
feelings of the children, placed under the guardianship of a 
person, appointed twenty years ago, against the plain intention 
of their father. 

Another question is, whether the appointment ought to be 
immediate, or by a reference to the Master. The Court has 
in many cases appointed in the first instance the person pointed 
out by the testator; and it is the stronger; as in this instance 
the intention fails only by want of form; otherwise there 
would be a good appointment under the Statute. 

Mr. RichardSy ana 3Ir. Fonblanquey against the Petition, 

A petition is the proper mode; and preferable to a bill. 

Upon the first point, it is certainly too late now to dispute 
the cases that have established this rule of revocation; which, 
however, is improperly called a rule ; being only a presump¬ 
tion of facts forming an exception, not within the direct words 
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1803 . of the Statute of Frauds; but a revocation implied,*either 
upon the ground of the total change of circumstances, infer- 
JSx parte ting a change of intention, or upon an implied condition, that 
The Earl of in certain events that will was not to operate. This presump- 
iLcassTEB. jJqjj always given way in two cases: where there are chil¬ 
dren by the first marriage; and, where a provision is made 
for the children by the second: Thompson v. Sheppard: (a) 
Gray v. Altham:(b) Jackson v. Hurlock; (c) and, according to 
Lord Mansjield in Brady m. Cubitt^(d) there must be a further 
requisite to raise it; that the disposition is of the whole pro¬ 
perty. The question is not, whether your Lordship is to act 
upon the rule, but to extend it to a case never yet decided. 
The testator had the wife and children in contemplation. By 
the settlement made on the second marriage he makes an 
anxious provision for that wife and those children ; a settle¬ 
ment ample enough to rebut the presumption. The very act 
of the settlement takes away pro tanto the provision for the 
children of the first marriage ; and transfers it to those of the 
second. Can the act be said to be a revocation, when a pro¬ 
vision is made for those objects, in whose favour the revoca¬ 
tion is to be presumed ? The quantum of the provision is a 
circumstance, to which the Court will not look. It is alarm¬ 
ing to extend this to the case, where there are children by the 
first marriage. Suppose the provision made for the younger 
children, not for the eldest only: the consequence would be 
that the eldest would take the whole estate, discharged from 
[ 361 ] any provision charged upon it for the other children ; and the 
father might have no personal estate. It might also destroy 
the provision for the children by the second marriage. The 
rule must be carried to this extent; and there is as little prin¬ 
ciple as authority for thus extending it. Suppose a father 
with seven or eight children, not expecting any more, dis¬ 
poses of his property among them by will; and afterwards 
marries again; and has another child. He must be taken to 
mean, that the child of the second marriage should partake 
with the others; and this doctrine must be carried to the ex¬ 
tent, that, whenever a circumstance happens, upon which it 
would be clear, that he would have made a different provision, 
the will is revoked. Suppose there were daughters only by 
the first marriage, provided for by the will; and a second 
marriage takes place, and the birth of a son by that marriage: 
that accident would sweep away the provision for those equally 
objects of the bounty and the duty of the parent. The pre¬ 
sumption cannot with any attention to justice be carried fur¬ 
ther. 

Upon the second question it is contended, that the codicil, 
though inoperative for the purpose of substituting a guardian, 
is operative for the purpose of revocation. The Statute of 
Wilis does not point out any ceremony, but merely a writing, 

Cb ) Cited Amb. 490. 

C <0 D«Uf. 30. 
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Co denote what the testator meant to do with his property; and 1803. 
it was held, that a very slight matter, writing certainly, would 
revoke a testamentary disposition : and further, that even pa- lir parte 
rol declarations would amount to a revocation. It is to be re- ^ 

mecnbered, that this codicil is a mere paper-writing, not un- 
der seal, not executed with any solemnity. At this moment 
any interest in a mere paper-writing without seal may be 
waived by parol; an agreement for instance: but if under 
seal it could not be done away without seal. The object of 
the Statute of Frauds was not merely to authenticate the in¬ 
strument, but to secure its effect, when authenticated; and [ 362 j 
that object would be much endangered, if the validity of the 
instrument was to depend upon a change of purpose, evidenced 
by parol. In this instance the Statute expressly requires the 
presence of two witnesses. Why should it be undone without 
the same solemnity ? Can it be compared to cases upon the Sta¬ 
tute of Wills, requiring no solemnity ? Where is the principle 
for undoing such an appointment without some form? No au¬ 
thority is produced. There is great reason for requiring, that 
it should be with two witnesses, the ceremony required for 
giving life and activity to the intention appointing. Your Lord- 
ship is called upon for the first time without any authority', 
affording even analog\% to decide, that an act, undisputably 
good according to the Statute, shall be avoided by what merely 
shows the private intention. That opinion of Lord Cowper 
is right; and has been followed. The testator clearly intended 
to take from the first and to give to the second devisee ; and, 
that the heir should not take. It follows then, that the old 
will, which was revoked only to let in the other, must stand ; 
as if the revocation had been only for one purpose; which 
fails entirely in form and substance. In Limhery v. Mason (a) 
the same principle prevailed. In the cases referred to, a de¬ 
vise to a person, who cannot take, &c. the instrument is com¬ 
plete ; the intent perfect: but the law will not allow it to be 
carried into execution. It does not fail from any defect of 
the instrument. In the cases of imperfect conveyances the 
instrument is perfect at the moment; the bargain and sale is 
good till the end of the six months; so upon a feoffment, when 
livery is made, the estate passes out of the feoffer from the 
execution of the deed- The instrument is perfect; and the 
intention, that the first devisee should not take, is complete. 

In this case, where the supposed intention was not completed, [ 363 ] 
the instrument was never perfect, and the interest has never 
shifted, why should it go, as if there was no appointment ? 

As to the inconvenience, that a person appointed guardian 
twenty years ago might not now be a proper guardian, cases 
of inconvenience may be put for ever; as upon a devise not 
executed according to the statute the estate may go to a 
person, to whom the testator had the greatest reason not 
to give it. 11^ the act is not sufficient in law, the inconvenience 


faj Comr/n's JHep. 451, cited 4JPur, 2515. 
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1803. must follow. The Court cannot control the appointment o'f 
an improper guardian; though they may control his conduct. 
£x parte When the Court is in possession of a will duly appointing a 
The Karl i)f guardian, why should they receive evidence short of that, 
Ilcuestka. ^yhich is required for an appointment ? The purpose was Ithe 
protection of these children. The testator might have intended 
to clothe this guardian with powers, which your Lordship 
could not give to any other guardian. Before those powers, 
to which he intended to subject his children, are reduced, 
your Lordship ought to be satisfied, that there was a change 
of that purpose, by evidence rising as high as that by which 
it was proved. 

Upon the last question, whether your lordship would ap¬ 
point a guardian now, or upon a reference to the Master, there 
IS no instance of an appointment in the first instance, except 
in the case of natural children; and a reference is particularly 
proper, where there has been an attempt to appoint by an im¬ 
perfect instrument. 

Mr. Romilly^ in Rrply. —Scarcely any question has been 
brought into more doubt, than whether parol evidence can be 
received to rebut this presumption. Lord Alvanlcy's opinion 
[ 364 ] in Gibbons v. Count is against it, and Lord RosslyrCs (a)\n 
Kenebel v. Scrafton ; and the Court of King’s Bench declared, 
it was unnecessary to decide that question. Where is this 
rule of law found, as confined to children by the first marriage i 
The claim upon the parent applies just as much to the other 
case. Those, who endeavour to establish an exception to the 
rule, ought to produce authority ; as they do not attempt to go 
upon principle. The rule has been laid down as to marriage 
generally, without reference to the first or second. Thompson 
V. Sheppard cannot be considered an authority; the circum¬ 
stances not being at all stated. The same objection applies 
to Gray v. Altham. I admit, the rule is laid down, that the 
will must dispose of all the property ; and this is a disposition 
of the whole, both real and personal. It is now of import¬ 
ance to know, what the settlement was; for many settlements 
might put an end to all question: if, for instance, it was a 
covenant that the testator should be considered a freeman of 
London. Suppose a testator, having disposed of all his pro¬ 
perty, should marry a woman with very little property ; and 
he should settle that: would that prevent the revocation? 
Every presumption would exist as strong. Is it not better 
to follow the rule without ingrafting particular exceptions 
upon it ? 

As to the second point, there is no rule of law, that an in¬ 
strument cannot be revoked without the same forms, that are 
necessary to give it validity originally. I'he Statute of Frauds 

P roceeds upon the presumption, that there is no such rule; 

aving a clause, expressing, that the devise shall not be re¬ 
voked without three witnesses. The clause as to nuncupative 
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' wills (h) also proves, that but for that express provision A will 
in writing might be * revoked by parol; and the same conclu¬ 
sion follows from Onions v. Tyrer^ and Eccleston v. Speak, (a) 
So an agreement relating to land may be determined by parol; 
an^ the writing only is necessary for that, and not attestation 
also. If the form can be dispensed with, it is not material 
what that form is. It is doubtful, whether a revocation of an 
appointment of guardian must be by a testamentary act; or 
whether a testamentary appointment must be proved in the 
spiritual Court. In JMdtf Chestcr*s case (b) a prohibition 
was granted. The intention in none of the cases was to give 
to the heir, but to revoke only for a particular purpose ; which 
could not take effect: yet the estate went to the heir. The 
only decisions against those are Eccleston v. Speak^ and Onions 
V. ’fyrer; in both which the estate was devised by the second 
will to the same person; and the intention was only to carry 
it into effect more substantially. So in Limbery v. Mason the 
intention was not to defeat the first will, but to do the same' 
thing more completely ; and the Court would most reluctantly 
have determined against the intention. An appointment by 
deed may be revoked by will. Lord Shaftesbury v. Ilannam, (c) 
The Lord Chanckli.or.—I f the points upon this petition 
had been confined to that which arises upon the second mar¬ 
riage, and the birth of children by that marriage, under the 
circumstances, in which that marriage and the birth of those 
children took place in this particular case, notwithstanding 
that question must have been determined, not merely with re¬ 
spect to this matter of guardianship, but must have had rela¬ 
tion to, and effect upon, the property of this family, which I 
take to be considerable, I should not have been justified in 
giving The Master of the Rolls., and The Lord Chief yustice, 
the trouble of attending upon that point; for I had no con¬ 
siderable doubt at first, nor has that been increased since, that 
the second marriage and the birth of children by that mar¬ 
riage should not, under all the circumstances, betaken to be a 
revocation. My opinion is, it ought not to be so considered. 

I am happy to find The Master of the Rolls and 'The Lord Chief 
fustit e concur with me upon that; and, without stating any 
opinion upon the cases that have been cited, 1 may stale the 
sentiments of us all to be, that, where a testator stands in the 
circumstances which appear in this case, with regard to the 
children of the prior marriage, and the circumstances in 
which he placed himself as to the children of the second mar- 
riage, this case forms a case of exception. I do not go fur¬ 
ther; for it is too obvious from what has since passed, that 
from the rule originally adopted and now settled, whether to 
be considered a rule of law or a presumption, whether going 
upon the intention or an implied condition, those difficulties 
have arisen, tvhich some judicial persons, one in particular, fore¬ 
saw. I think it better therefore to confine the opinion in these 
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terms; that under all the circumstances of this case, this ap* 
pointment is not revoked by the subsequent marriage anil birth 
of children. 

The point upon which we wish to take a little time to con¬ 
sider is the other; whether this codicil, most clearly demon¬ 
strating, that, to the extent of effectuating the special purpose, 
the testator meant to revoke the appointinent by the will, but 
being incomplete for the effect of appointing a gjuardian, shall 
be sufficient to revoke the appointment of a guardian by testa¬ 
ment. That depends upon two points; first, whether the want 
of two witnesses would have made it ineffectual, even if this 
codicil upon the face of it proposed a purpose of revocation in 
all events; Secondly, if not professing that general purpose of 
revocation, whether the circumstance of expressing a special 
purpose will make it ineffectual as to that appointment, be¬ 
cause ineffectual to accomplish that special purpose. That 
will depend upon the points very ably put in the argument. 
The question takes this turn ; whether as it is necessary under 
the Statute that the instrument, whether a deed, which I take 
to be only a testamentary instrument in the form of a deed or 
a will, should be executed in the presence of two witnesses, 
the Statute not using the same expression as the Statute of 
Frauds, it is therefore also necessary, that any instrument re¬ 
voking that shall be executed in the presence of two witnesses. 
It is argued that it is not necessary; but that any thing that 
can be admitted as evidence of a change of intention is suffi¬ 
cient ; though by an instrument not attended with the same 
forms and ceremonies as the original instrument. That is said^ 
to follow from this, that the Statute of Wills would admit of 
a parol revocation if the Statute of Frauds had not been made ; 
and upon the latter Statute many cases are to be collected in 
which certain ceremonies are prescribed as necessary to the 
creation of an instrument, which may be destroyed without 
those ceremonies. With respect to the difference between the 
5th and 6th sections of that Statute it may be observed, that 
a will is made revocable by a great variety of acts. The three 
witnesses are all witnesses to the sanity, as well as other cir¬ 
cumstances. But he may obliterate or cancel the will in the 
presence of no one; or if before a single person, his proof will 
destroy the will: yet there is not the same guard. The argu¬ 
ment is worthy attention, that, if that clause had not directed 
that a revocation in writing should be with three witnesses, it 
I would have been inferred without those circumstances of at¬ 
testation. Upon agreements and in other instances the Sta¬ 
tute affords inferences for the same point. 

Lord Alvanley^ Chief Justice, stated the case; and deliver¬ 
ed his opinion: 

The questions are. First, whether the will of 1778, giving 
the guardianship of the daughters of the late Earl of Ilchester 
to his first lady, and of his sons to her and his brother, or the 
survivor, must, according to the true construction and legal 
effect of that clause, be restrained to the children of the mar- 
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Viage at that time; or whether it extends to all the children 1803. 
he might have by that or any future marriage : next, whether, 
supposing all are included, the paper signed by the testator imrte 
in 1801 has revoked the appointment of guardian by that will. 

If 1 was at liberty to indulge conjecture, I should certainly 
be apt to suppose he had not in his contemplation any future 
marriage. I have read this will with an anxious desire to 
satisfy myself that I could state to your Lordship as my judi* 
cial opinion, that it would admit of the restrained construc¬ 
tion: but upon the rules and principles that 1 have ever Rule of con- 
thought it my duty to observe in the administration of justice, siructioTi not 
I have ever thought it imposed upon me not to make any in- 
tendment contrary to the plain and usual sense of the words contrary to 
used, unless from other parts of the will 1 could plainly see the plain and 
that the testator could not have intended them to have that ex- sense of 
tensive operation the words themselves could carry ; and upon jeJg from^’”" 
this will and all the other instruments, if I can take them into other pans of 
consideration, I cannot see any decisive inference that, neces-the will plainly 
sarily and unavoidably, this testator must have meant to re- appearing not 
strain the guardianship to the children of his then wife. It h"a\^e th^^ex- 
cannot be denied * that the survivorship as between the brother tensive ope- 
and the wife was not confined to a survivorship to commence ration, 
after the testator’s death ; for it is clear, though the wife died [ * 369 ] 
before him, the brother would have been the guardian of any 
sons by his deceased wife. It cannot therefore be construed 
“ provided they both survive.” The word “ survivor” must 
have its natural meaning; viz. whether both survive him, or 
only one; and though, considering it as the case of a wife, it 
must be supposed that the testator had not in his contempla- Though the 
tion any sons but those of that marriage, yet it has been re- testator might 
peatedly determined, and is not to be departed from, that 
though he might not have contemplated the event that hap- event, that 
pened, yet that will not affect the construction. I cannot Ulus- will not aflect 
trate it better than by supposing that he had accompanied the construc- 
guardianship by a bequest to any sons he might have ; then all 
the inclination of the Court would be to include after-born 


sons; which proves the impropriety of being swayed against 
the natural import of the words by arguments that probably 
correspond with the intention. I must therefore reluctantly 
declare my opinion, that in point of law this clause extended 
to all the children either by that or any future marriage; and 

* a «•«««• • a 


Your Lordship having disposed of the question, whether the 
subsequent marriage and birth of children effected a revoca¬ 
tion, the next question is, whether the testator’s brother being 
as the survivor constituted by this clause the guardian of all 
sons by that or any future marriage, the paper-writing of the 
8th of December^ 1801, is a revocation of that clause. That 
* paper was made after the other papers, pointing to the 
'guardianship he supposed to exist; intimating either that he 
• had given the guardianship, or, that he intended by some suf- 
‘ficiept instrument to confer it. He unfortunately neglected to 
procure this codicil to be attested by two witnesses; and the [ S7Q j 
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1803. question is, whether, notwithstanding it will not have the 
effect of giving the guardianship to Lady Jlchester, it never- 
lir parte theless operates as a revocation of the clause in the will cre- 
TJie KaH of ating the guardianship in his brother, the survivor of the two 
ij.cHi.sTEn. persons appointed. This will in a great measure depend upon 
Hy the Com- the determinations as to wills of land. It is clear by the com¬ 
mon Law a mon law a man could not by any testamentary disposition 
b '^tesrsimeii ^ ®ffcct either his land or the guardianship of his children. The 
tii^%^imsi- latter appears never to have been made the subject of testa¬ 
tion affect his mentary disposition till the Statute 12 Charles II. It is im- 
lands orthc possible to contend, that it was comprehended under the Sta- 
ofhiscffn'ei Henry VIII. Till that time as to land, and as to 

*' * guardianship till the later Statute of Charles II. the law pointed 

out the person to succeed ; and it was incompetent to the party 
by any testamentary act to alter the succession of the person 
to inherit the real estate, or, whom the law pointed out as 
guardian ; whether the party died intestate or not. Very soon 
. after the Statute authorizing devises of land, the question arose 

what sort of testamentary acts would be sufficient to revoke 
them; and it was soon determined, that an act inconsistent 
with the will, though by some accident, independent of the 
instrument, it failed of effect, yet produced a revocation. 
somMcdilcnt, Therefore upon a covenant to make .a feofl'ment to the use 
iiulepencicnt of the covenantor and Maryy the daughter of the cove- 
ot the will,^it nantee, whom he intended to raarr}'^, which covenant was 
isarcvocatioiv executed by letter of attorney to make livery, and livery 
as a covenant was made of one manor, but not of the other land, it was 
to make a contended in Montague v. Jejffereys^ (a) that as the inten- 
lcitT"of auor feoffment would not have full effect for want of the 

ncy tnmake livery, the devise was revoked only as to the manor. 'I’he 
livery: but no * book says, it seemed, (that is the expression,) to the Court a 
livery made, countermand of the whole. My opinion is, that is right ; 

[ * 371 J f„|. there was no defect in the instrument making a different 
disposition. That was complete; if the act had been done 
after the execution. The party made the letter of attornej', 
authorizing a person to do the act, which w'ould have made 
it complete ; and that has been determined since the Statute 
of Frauds to be a revocation of a will of lands according to 
Parol revo- the Statute. Upon the question as to parol revocations, a 
cation of will gj-eat number of cases are alluded to in Roll's Abridgment: (a) 
t IP which the question has been determined, in a manner for¬ 
bidding jmur Lordship to say they are wrong, that if there 
is a devise according to the Statute, and a revocation by parol 
in the presence of certain persons, and the testator says, that, 
when he comes to D. he will alter it, and before he comes to 
D. he is murdered, it is a revocation, though not in writing. 
The great question has been, whether inchoate acts, incon¬ 
sistent, shall revoke: but in all the cases it is admitted, that 
if the act gives power to destroy the will, though the act is * 

fa J Moor, 429. 1 Hoi. M. 615. faJ p. 371.1 Rol. 


before the 
Statute of 
Fi-aucis. (1) 


( (1) See Jackton V. Kmffen, 2 Johns. Rep. 31. Havard v. liavia, 2 Binn. 406. 2 Muu£ 209. ’ 
2 Dali. 289.J 



Cases in Chancery. 


371 


1803. 

U-'vxJ 

Kx parte 
The Earl of 
li.i'iii:sTKn. 
Previously 
to the Statute 


was sufficient. 

1*372] 


A will not 


’ not done, yet the will is revoked. I collect then, that pre¬ 
viously to the Statute of Frauds or the Statute of Charles II. 
as to guardianship, any declaration, from which an intention 
to revoke could be collected, would have been sufficient, 
equally as if it was in writing. That continued as to land 
down to the Statute of Frauds. But the Statute 12 Charles II. 
intervened. It is extremely material to observe the words of of Prauds and 
that Statute ; for it is necessary to contrast them with those that as to },niar- 
of the Statute of Frauds. Nothing appears to have arisen, 
bearing upon this question in point of the construction of this which* 
Statute as to the power of revocation by parol, prior to the an intention to 
Statute of Frauds. The words of that Statute as to devises 
of land are much more extensive * than those of the Statute 
12 Charles II. The words in the Statute of Frauds, “ or 
“ else they shall be utterly void and of none effect,” are the foun¬ 
dation of those determinations, which have in subsequent 
limes worked so much injustice ; that wills not executed ac¬ 
cording to the Statute have no operation ; not even to raise an executed .ac- 
election against a person taking a benefit in the personal estate, 

Those words do not occur in the Statute 12 Charles II. The „<> 

difference between the 5th and 6th Sections of the Statute of opcraiion ; not 
Frauds is most singular ; and, if I am at liberty to impute to raise 
mistake to the Legislature, it is hardly possible not to sup- ^r^^ciion 

pose It in this instance; and to imagine, that they meant to soi, taking a 
institute one sort of revocation, so nearly approaching, and ijumdit in the 
not exactly conformable, to the mode of disposition prescribed. pers<uial 
But this is demonstration, that by the Common Law an act 
might not be sufficient to give, that might be sufficient to 1 , 
voke: the Legislature specifying, what shall be sufficient to jii, and tkh 
revoke. It was enforced at the bar, that if that clause of re- Sociions efthe 
vocation had not been inserted, a parol revocation might have 
been sufficient even after the Statute; and this is legislative ^ 
authority, that a revocation need not have been accompanied 
with all the .sanction of disposition ; especially when the sanc¬ 
tion prescribed differs from that, by which a disposition is to 
be made. 

A great number of decisions have been made upon revo- Disposition 
cation since the Statute; and from Eccleston v. Sjwak andwill, so as 
Onions v. Tijrer it has been held, that, Avhere a disposition is 
made, so as to have legal effect, and afterwards another, by (tiVar(l"ano' 
which the former would be revoked, * but the other substituted, thcr, by whicli 
and it is evident, that the testator, though using the means of former 
revocation, could not intend it for any other purpose than tOyQj!|!|J *i,^ttl,e 
give effect to another disposition, though, if it had been a other 
mere revocation, it would have had effect, yet, the objecttuted; audit 
being only to make way for another disposition, if the instru-cyl* 'it,ilie 
ment cannot have that effect, it shall not be a revocation. In „*,ft’in|cnd re- 
those cases the testator, so far from intending to revoke, only vocation for 
took other means of carrying the purpose into effect; for in »'iy other pnr- 
both the uses,were the same. In Onions v. Tyrer the Lord P"®® it**rfl'ecL 
•f^hanccllor thought it necessary to express in the decree the the'accond 
^ Instrument cannot have the effect of disposition, it bhalljiotbe a revocation. 

Sect 5. [ # 373 J 
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1803. reasons ; which is very uncommon now; and was not usual 
even then. (1) The essential circumstance in those cases is. 
Ex pane that the disposition was the same ; and therefore they do not 
"ii^hkhtkr*^ length of this case. 

Wh*^re the There are many other cases, of a different sort; where Ihe 
act is va^Kd for done was Set aside; the act in itself upon the face of it be- 
thc whole ing valid for the whole purpose: but by some circumstance, 
purpose, but cither disability in the person to take, or some matter dehors 
“for subsequent to the will, it was ineffectual; and then upon 
take, or some ^he principle of Montague v. Jeffereys it was a revocation, 
matter cfeAors Beard v. Beard (a) is a case of that sort. There are two cases, 
or subsequent Hawes v. IVyatt and Hick v. Mors^ which do not bear much 
isi^IrMtusd upon this question: but as the decree in Hawes v. Wyatt was 
it is a revoca’ reversed, and as the great authority of the noble Lord, who 
tion. reversed that decree, may be brought in some degree to bear 

upon this subject, I shall make some observations upon them. 
In that case the son after the disposition went abroad. During 
his life he never intimated any intention to quarrel with it. 
The bill was filed to set it aside upon the exertion of parental 
C 374 ] authority, such, that this Court would not permit an instru¬ 
ment so obtained to stand; and I was of opinion, that the 
deed could not operate against the heirs of the son: yet 1 was 
of opinion, it would revoke the will; for the son thought it 
absolutely revoked; and therefore to permit it to stand would 
be against the principle. Lord Thurlow differed upon that: 
but 1 believe Hicks v. Mors was not then adverted to. But now 
there is the authority of Lord Hardwicke^ that such an instru¬ 
ment is sufficient to revoke a will. 

A will may Those cases afford these principles ; that a will may be re- 
an mstrJimcnf instrument not attested, as would be required in 

not attested as effect; that any disposition which would by 

would be re- the instrument in question have completely and entirely put 
qiiircd, to give an end to that will, shall have that effect; though the instru- 
disMsition"^ ment by any accident or circumstance dehors the will becomes 
that would by ineffectual; as in Beard v. Beardy and Roper v. Radcliffe; as 
the instrument if the person becomes incapable of taking. Shove v. Pincke(a) 
have com- struck me at first, and according to the margin of the report 
enVt^that seems, as if the Court had almost determined the question, 
will, shall have The point argued by Serjeant Shepherd is, that there was no 
that effect, power to make the deed; and as the deed was in itself good 
rtrmneiv^be-” nothing, it was not a revocation. The counsel on the other 
comes ineffec- Stopped. By the judgment and certificate, it is clear, 

tual by any ac- the Court did not intend to decide that question; but de- 
cident or cir- termined upon another question: viz. that the deed was not 
^^r«^lie\ill. operated as a covenant to stand seised to 

' uses. This puts that case entirely out of the question ; for it 
was not determined on this ground. The certificate, indepen¬ 
dent of the reasoning, is decisive, that this question did not 
arise; and there is nothing in the judgment or the reasons, 
[ 375 ] from which it is to be collected, that they determined upon 

faj 3 Jttk. 72. CaJ p. 374. 5 Term Sep. 124. 310. 
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that gtdund, except in the preamble of Lord Kenyon"*s judg- 1803. 
ment; where the words are certainly extremely wide ; and in 
their widest sense would embrace this question. But his Lord- Ex parte 
ship clearly decides, and certifies as the ground of the decision 
what shows, that this question never arose ; viz. that the deed 
was valid as a covenant to stand seised to uses. There is 
therefore no authority in the way of this proposition; that an 
instrument, imperfect to the point to which it is directed, 
shall operate as a revocation oi a will duly attested. 

As to the principle, upon which the Courts are at liberty Principle, 
to reject all instruments not duly attested, by which wills may upon which 
be revoked or altered, and even to permit one part of the in- 
strument to have effect, as to the personal estate, though not tested accord- 
as to the real estate, that must proceed upon this ; that wills ing to the Sta- 
of land or guardianship requiring to be attested in a particular t«tc of Frauds 
manner, if the testator leaves an instrument, which cannot 
have the effect of giving the land, but is sufficient to give per- part may have 
sonal estate, the person entitled under it may claim the perso- efiect, as to 
nal estate; and if he is heir, he may take the real estate; personal 
only upon this ground; that if a person having power to give not'as’to'the’'* 
by a certain mode has executed that power, and afterwards real; not even 
disposing by a mode not effectual, and having no operation, raising a case 
until accompanied by certain solemnities, neglects to add 
those solemnities, the Court can consider that instrument only 
as an intimation of what he would do; and not having con¬ 
summated it by the solemnities required he leaves it an in¬ 
choate act, not competent to any purpose whatsoever. Those 
are the principles, upon which a will, rejected totally as to one 
part, not even raising a case of election, and effect being 
given to it as to the other, upon the clause in the Statute of 
Frauds, declaring the will null and void, must proceed ; and 
though those words arc not contained in the Statute 12 Charles [ syc ] 
II. yet it requires that the will must be executed in the pre¬ 
sence of two witnesses. But I admit, that, if the object of this 
instrument was to revoke, though it was not sufficient to give 
the guardianship to another, it must have had that effect. But 
the object was to make a new guardian ; which was attempted 
by an insufficient instrument, not sufficient to revoke the ap¬ 
pointment of guardian, and not effectual to appoint another. 

My opinion therefore is, that the writing, dated the 8th of 
December^ 1801, is not sufficient to revoke the will, so far as 
it is an appointment of the testator’s brother as guardian, as 
surviving the first Lady Ilchester. 

The Master of the Rolls.r—The. first point having been al¬ 
ready disposed of, with respect to the second, the codicil, said 
to be a revocation, though not a valid appointment of a new 
guardian, the Statute of Charles II. authorizing a father to ap¬ 
point a guardian by deed, executed in his life, or by will with 
two or more witnesses, is silent as to the manner, in which 
such appointment may be revoked. But it has been contended 
' against this application, that, as a solemnity is prescribed for 
t\ie appointment, the revocation ought to be authenticated by 
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1803. a solemnity of the same sort. The civil law, proceeditig upon 
the rule, “ nihil tarn conveniens est naturali lequitati quam nnum- 
Ex parte “ quodque dissohi eo ligamine quo ligatum esr,” required the 
The Karl of syme solemnity to annul an instrument, that was necessary to 
of perfection. Till the time of yustinian seven witnesses 
the cl^iriLaw were required to the revocation as well as the completion of 
required the an instrument. That Emperor decreed, that in certain cases 
same solcmnU a mere revocation might be with three witnesses. But the 
instrument never adopted in its full extent in this country in op- 

thatwas neccs-position to the former *rule. The Statute of Wills prescribed 
sarytoitscoin- writing: yet it was held, that a parol revocation was sufficient, 
pktioii: relax- jt jg determined, that agreements in writing, and required by 
in certain”* Statute of Frauds to be in writing, may be determined by 

oases as to the parol; and it is observable, that different solemnities are re- 
revocation of a quired by the statute for the framing and for the revocation of 
wills. I should therefore have been of opinion, that, if the 
The rule ne professed object of the codicil had been only a direct revoca- 
JtsVull°*xttmt" tion, that object would have been accomplished, though with¬ 
in thiscountry. out two witnesses. But this instrument has no words of direct 
Parol rcvoca- revocation, nor any other indication of an intention to revoke 
wod°bcf^c attempt to make a new appointment. It is con- 

Statute of tended, however, that the intention so indicated ought to pre- 
Fraufls. Parol vail; and that the codicil, though not effectual as to the ap- 
Tevociiiion of pointment of the guardianship, constitutes a revocation, and 
iHfTcr'ent'so. intention absolutely to revoke the first appointment could 

Icmnitics by with certainty be collected from the design to substitute an- 
that statute for other guardian, it ought to be held a revocation of the first 
the traminK appointment; for if I am right, the Court has before it an in- 
cation of wills, strument capable or operating as a revocation, it a revocation 
[ *377 J he contained in it; as it would, if the intention was sufficiently 
manifested. There can be no doubt, that part of the intention 
was to revoke the appointment; otherwise Lady Ilchestcr 
could not be the only guardian. But the question is, whether 
that was the substantive, direct, object, or only as an inciden> 
tal and necessary part of the ultimate object; and whether it 
would ever have been entertained except with a reference to 
that. A new devise might be expressed so as to show abso¬ 
lutely and at all events an intention to annul the former ; as if 
he showed a dislike of the person first appointed. That might 
show an intention absolutely to revoke. But, where there is 
nothing but the mere fact of a new devise, the intention to re- 
[ 378 ] voke can be considered only with reference to the new devise, 
and as the testator means to give effect to it; and if the in¬ 
strument is so made as to be incapable of operating, 1 cannot 
conceive how an instrument, inoperative to its direct purpose, 
can give effect to an intention, of which I know nothing but 
by that purpose. I know nothing of this intention but by the 
manifestation of the other. There is no legal certainty. The 
Statute has prescribed tlie mode, by which alone the intention^ 
to appoint a guardian can be effectually shown. If that is not 
pursued, he does not furnish complete evidence •of his inten¬ 
tion. Upon a devise of land by an unattested will no notice 
can be taken of the intention, so as to raise a case of election. 
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The answer is, it is not competent to him to express an inten- 1803. 
tion as to land by such an instrument. The cases of feoffment 
without liverv and bargain and sale without enrolment do not 
affect this. The reasoning in those cases is, that the instru- 
ment is complete. There is no intrinsic defect to prevent its 
l>eing read as full evidence of the intention to pass the land, eases offeofl’- 
and revoke the devise. It is from something extrinsic and ment without 
subsequent to the complete manifestation of the intention by ^bery aiid bar- 
the instrument, that the effect it is in its own nature capable ® e„roi. 
of producing is prevented. ment, with re¬ 

in each of the cases in RolPs Abridgment (a) the party had spect to rovo- 
done all ; and the intention failed from a circumstance ex- o a c- 
trinsic. In one case a complete power of attorney authorizing 
a person to make livery was executed: but the livery was not 
made. In the other, a grant of a reversion before devised, the 
tenant did not attorn. That did not take from the sufficiency of 
the grant, fully and legally manifesting the intention of the ^an- 
tor. It is said in A*o//, (h) that if there is devise to one by will in [ 379 ] 
writing, and a subsequent devise to another by parol, the latter 
though void as a will, is a revocation of the former. That is 
given as a dictum of I.ord Chief Justice Popham^ not as a 
decision ; and cannot be supported; if I am right in these 
principles. It is said, Roper v. Raddiffe proves, that a will 
may be ineffectual to the object in view ; and yet shall operate 
as a revocation. But that does not bear upon the question, 
whether a will defectively executed and incapable as a will 
shall be a revocation, 'fherc the will was perfect and com¬ 
plete ; though the devisee was prevented by personal incapa¬ 
city from taking. A perfect and complete will, inconsistent A perfect and 
with a former, must necessarily be a revocation ; though the 
devisee may never derive any benefit from it. So in Beard v. for- 

Beard the deed poll had no defect in itself; and therefore mer, is a revo- 

notwitlKstanding the personal incapacity to take it revoked the cation, though 
" the devisee 

The cases of Eedeston v. Speak^ and Onions v. Tyrer^ prove, 5,% benefit^*^' 
that even an express revocation of all former wills, though from it: oiher- 
not wanting in any circumstance for a revocation, shall not ^‘*1 if defec- 
operate as such; as it was evident, the only purpose of revo- 
cation was to give effect to the new will. It is true, the uses, capable as a 
were nearly the same : but those cases prove, that an express will. (1) 
intention declared to revoke, if only subservient to another An express 
purpose, for which the instrument is incompetent, shall not 
revoke. In this case the purpose to revoke is only subservient J"entto anfi- 
to another purpose, for which it is incompetent; and therefore ther purpose, 
it is incapable of effecting a revocation. Besides, in Onions v. for which it is 
Tyrer Lord Cowper says, it would have made no difference in 
his judgment, if the latter will had been in favour of a dif- yoke, 
ferent person. His Lordship is speaking of an instrument 
.containing also an express revocation: but in this instance 

* , {(1) Sec/.«w»o» V. .Wbrmow, 3 Dali. 286. j 
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1803. there is only an implication from the new and ineffectual ap-' 
pointment. I should have no difficulty of * acceding to this 
Ex parte doctrine; for the revoking clause is only intended to operate 
as part of the will; and the rule of the civil law is, “ Thnc 
Ruk”of the ** testamentum mmpitur, cum posterius perjectum est.** in. 

civiNaw: ^'■^tmbery v. Mason (a) that is laid down as the rule of our law: 

•*Tiincprita There is no doubt, but the testator by any writing di- 
“ testan^iittm « rectly designed for the purpose, and executed as the Statute 
Atv? ** Charles ll. directs, or by any cancelling, obliteration, &c. 
**fectum eat:* “ designed merely to disannul the former will, might have re- 
r # -j ** voked it without more : but he designs to do it by a new 

^ •* “ will; and unless such writing be effectual to operate as a 

** will, it shall not amount to a revocation.’ 

Upon the whole my humble opinion is, that the codicil of 
1801 does not revoke the appointment of Mr. Strangrvays to 
be guardian. 

The question then is, whether he is appointed guardian of 
all the sons, or of those only by the first marriage. From the 
circumstance of committing the guardianship to the wife and 
brother, or the survivor, it may be argued, that he could only 
mean sons of that marriage; as the wife could not by survi¬ 
vorship be guardian of any other sons. I thought that pro¬ 
bable at first. But the words are large enough to comprehend 
all sons born after the will. No restriction is imposed upon 
the generality of the expression. The inference, though pro¬ 
bable, is not necessary; and 1 am not inclined, any more than 
my Lord Chief fustice., to put a construction upon words re¬ 
quiring none, as having in themselves a plain and distinct 
meaning, because some other words do not quite so well ac¬ 
cord with them as upon the proposed construction. There is 
[ 381 j no direct repugnance between the different parts of the clause. 

The whole might operate, as the event should turn out: and 
the guardianship of all the sons would be provided for in the 
event of either surviving; so that the guardianship could be 
claimed. If Lady Hchester had survived, she would necessa¬ 
rily have been guardian of all: unless the case of a divorce 
and children by a second marriage in her life can be sup¬ 
posed ; which certainly was not in the testator’s contemplation. 
She having died first, he will be guardian. There is no in¬ 
consistency in saying, the guardianship shall extend to all, 
making it necessary to restrain it; for either could take the 
guardianship of all at the time either could claim the guar¬ 
dianship. Mr, Strangways therefore is the guardian of all 
the sons. 

The Lord Chancellor.-—I have only to express my entire 
concurrence in the judgments, that have been delivered; and 
I do not diink, that I can more correctly express my acknow¬ 
ledgments to The Master of the Rolls and The Lord Chief fuse 
tice than by referring myself to the reasons, that have beqn 
so ably stated in those judgments. 


faj Cemjftu* Bef, 451. 
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* Thp'consequence is, this petition must be dismissed. In 
this case I need not add, that though the effect of the ap¬ 
pointment of a guardian is to commit the custody of the ^ar- 
dianship, this Court looks with great anxiety to the execution 
ok the duty belonging to the guardian, and the attention ex¬ 
pected to be paid to the reasonable wishes of the natural 
parent. Though it is not necessary in this instance, upon 
such a contest it is important to-observe, that it can never end 
happily but by implanting in the hearts of the children filial 
and dutiful feelings towards the parent; the best and most 
important duty imposed upon the guardian by the deceased 
parent. 


1803. 

V.<'W/ 
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BRUDENELL v. ELWES. t ] 

Jtifif 20. 

THE bill was filed to obtain specific performance of a con- Settlement 
tract, entered into by the defendant, to purchase the manor puj^ance 
and estates of Garlands in the county of Essex. The decree vio^'to*inar!^* 
directed a reference to the Master, to see, whether the plain- nape, to con- 
tiffs could make a good title. The state of the title was as vey to the use 
follows : husband 

articles of agreement, dated the l6th of December, 1730, mainderto* 
previous to the marriage of yerntngham Cheveley with Louisa wife for life j 
Mary Jamineau, the said yemingham Cheveley covenanted, remainder 
that he would within six months after the marriage convey cSnve^^unu> 
the manor and estates of Garlands upon the following trusts: and amon'^t 
viz. to the use of himself for life, without impeachment of all and every 
waste ; remainder to the use of the said Louisa Mary for life ; or any of the 
remainder to the use of trustees and their heirs; upon trust . 

to convey and assure all or any part ot the said estates unto proportions, 
and amongst all and every or any of the children of yerning- &c. as the hus- 
ham Cheveley on Louisa Mary yamineau to be begotten, in such 
parts and proportions, and for such estate and estates, and shoufd^by 
with and under such charges, provisoes, conditions, and limi- deed or writ- 
tations, as they or the survivor should from time to time by with or 
any deed or deeds, writing or writings, either with or without '■•''^•‘®**^power 
power of revocation, to *be by him, her, or them, signed and or by will ap. 
sealed in the presence of three or more credible witnesses, or point: in de- 
by his or her last will and testament in writing, testified 
aforesaid, limit or appoint ; and in default of such appoint- "rid* 
ment it was declared, that the trustees should stand seised to other sons in 
the use of the first and other sons of yerningham Cheveley and tail male j re- 
Louisa Mary yamineau successively in tail male; with re- 
mainder to the use of trustees, upon trusts, which afterwards faiie'd,*to 
the heirs of the husband. A joint appointment by deed, subject to a proviso fur rcvocat^n and 
reappointment by the husband and wife and the survivor, well revoked by the wife surviving^, 
and % the same deed a reappointment to the daughter and two sons successively for life, with 
femainders in tail to the nandchildren, and the ultimate remainder to the daughter in fee, 
wid for the excess beyond the power, viz. the estates to the grandchildren, and the ultimate 
limitation upon fhem to the daughter ( and the principle of cy pre» not applicable. All beyond 
the life estates of the children therefore to go as in default of appointment. 

[#383 ] 
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became incapable of taking effect; remainder to the use of the 
right heirs of Jerningham Cheveley. 

The marriage took place; and by indentures of lease and 
release, dated the 20th and 21st of September^ 1768, reciting 
the articles, and that there was issue of the marriage then IW- 
ing, two sons, Jamineau and yerningham Cheveley^ and one 
daughter, Jane Cheveley^ all of whom had attained the age of 
twenty-one. Jerningham Cheveley^ the elder, in pursuance of 
the articles, and in consideration of the marriage, &c. con¬ 
veyed the said estates to the surviving trustee in the articles and 
his heirs; to hold to the following uses: viz. to the use of Jer~ 
ningham Cheveley the elder, for life, without impeachment of 
waste ; remainder to the use of Louisa Mary Cheveley for life ; 
remainder to the use of all and every or any of the children 
of Jerningham Cheveley on Louisa Mary begotten or to be be¬ 
gotten, in such parts and proportions, and for such estate and 
estates, and under such charges, provisoes, conditions, and 
limitations, as they or the survivor should from time to time 
by any deed or deeds, writing or writings, either with or with¬ 
out power of revocation, signed and sealed, in the presence of 
three witnesses, or by will, testified as aforesaid, direct, limit, 
or appoint; and in default thereof to the use of Jamineau 
Cheveley^ the eldest son, and the heirs male of his body ; with 
similar remainders to Jerningham Cheveley, the second son, 
and to the third and other sons; remainder to the use of the 
right heirs of Jerningham Cheveley the elder. 

B}' indentures dated the 22d of September, 1768, reciting the 
articles and settlement, and the intention to make some pro¬ 
vision for Jane Cheveley and Jerningham Cheveley, the younger, 
Jerningham Cheveley, the elder, and Louisa Mary, his wife, 
by virtue of the power in the articles and settlement, did di¬ 
rect, limit, and appoint, unto and to the use of Jane Cheveley, 
her heirs and assigns, the reversion in fee, to take effect in 
possession after the decease of Jerningham Cheveley, the el¬ 
der, and Louisa Mary, his wife, and the survivor, to hold 
Unto and to the use of Jane Cheveley and her heirs; upon 
trust, as soon as conveniently might be, raise 1000/. for the 
benefit of Jerningham Cheveley, the younger, also a party to 
that deed, as therein mentioned ; in which deed there was the 
following proviso, that it should be lawful for Jerningham 
Cheveley, the elder, and Louisa Mary, his wife, and the sur¬ 
vivor, from time to time or at any time or times, during the 
lives of them or the survivor, Iw any deed or instrument in 
writing with or without power of revocation, sealed and deliv¬ 
ered by them or the survivor in the presence of and attested 
by three or more credible witnesses, subject to the payment 
of the said 1000/. to revoke, alter, and make void, the said 
limitation and appointment to or in favour of Jane Cheveley, 
her heirs and assigns, and by the same or any other deed or 
instrument, to be by Jerningham Cheveley, the elder, and 
Louisa Mary, or the survivor, sealed, &c. to direct, limit, 8cc. 
unto and amongst all and every or any of the children of the 
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, " said yvrningham Cheveky^ on LouUa Mary^ his wife, mgotten 1802. 
in * such parts and proportions, and for such estate and estates, 
and with and under such charges, provisoes, and limitations BRcuKKELii 
over, but such limitations over to be for the benefit of some 
or bne of the said children, as Jerningham Cheveley the elder, r #*^5 i 
and Louisa Mary^ his wife, or the survivor, should from time ^ ^ 

to time direct, limit, or appoint. 

By indentures, dated the 23d of September^ 1768, 1000 /. 
was raised for yerningham Cheveley the younger, by mort¬ 
gage for a term of 500 years under the deed of the 22d of 
September y 1768. 

yerningham Cheveley^ the elder, died on the 2 d of February^ 

1769, without having revoked the appointment; and not hav¬ 
ing any other children. 


Louisa Mary Cheveley by a deed, dated the 29th of March^ 

1773, revoked and annulled the said joint appointment of the 
22d of September^ 1768, except as to the said sum of KXX)/. ; 
and by virtue of the power in the indenture of the 22 d of 
September^ 1768, &c. and in execution thereof, did direct, limit 
and appoint, the remainder or reversion expectant upon her 
decease in the said estates to the use of the said yane Cheve~ 
ley and her assigns for life, without impeachment of waste for 
cutting such timber as would not improve, subject to the pay¬ 
ment of the said sum of 1000 /. and interest, and to the said 
term of 500 years: provided ; that it should he lawful for 
yane Cheveley^ when she should be in the actual possession of 
the premises for life, by demise, lease or mortgage, to raise 
any sum not exceeding 1000 /. payable after her decease to 
such person and persons, and in such manner and form, as 
she by deed or will should appoint; and subject to such ap¬ 
pointment, if any, from and after the decease of yane Cheveley 
to the use of yaminean Cheveley for life without impeachment [ 386 
of waste; remainder to trustees to preserve contingent remain¬ 
ders ; remainder to his first and other sons in tail male ; re¬ 
mainder to yerningham Cheveley the younger and his first and 
other sons in the same manner; with remainders to the daugh¬ 
ters of the two 31r. Cheveleys, and to the sons of yane Cheve^ 
ley; remainder to the use of yane Cheveley^ her heirs and 
assigns. 


In 1776 Louisa Mary Cheveley died; leaving her three 
children surviving. 

yane Cheveley having by her will, dated the 4 th of May^ 
1790, devised the estates to the plaintiffs in trust to sell, died 
without issue, yamineau Cheveley was the surviving son and 
heir at law of yerningham Cheveley^ the elder; and he surviv¬ 
ed yane Cheveley^ his sister; and died without issue, yer¬ 
ningham Cheveley the younger was long since dead; leaving 
issue three daughters, defendants; who were heirs at law to 
•yamineau Cheveley, 

. The bill also prated; that, if the Court shall be of opinion, 
. there is any estate in such of the defendants as claim under 
the will of yamineau Cheveley,, they may be declared trustees; 
and riiay join in the conveyance. 
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1802. The68a8ter by his report stated his opinion, that the joint 
appointment to jane Chevetey under the deed, dated the 22d 
Bbcsutcu of September^ 19^68, was good; and that the appointment by 
the deed, dated the 29th of March^ 17f3, was wholly void, 
iwM. though made, so for as respects the children of the marriage, 
in pursuance of the power of revocation and reappointment 
reserved by the deed of the 22d September^ 1768 ; because it 
was not intended by the articles, that a joint appointment 
should be defeated by any but a joint revocation: but if the 
[ 387 ] said power of revocation and reappointment was well reserv> 
ed by the deed of the 22d of September^ 1768, and well execu¬ 
ted by the deed of the 29th of March^ 1773, yet Louisa Mary 
Chevetey executed it in such a manner as never to displace in 
equity the fee simple vested in Jane Chevetey by the first ap¬ 
pointment : or, if she did devest that interest by such deed of 
revocation, she revested it in yane by the reappointment con¬ 
tained in the same deed; and therefore he was of opinion, that 
yane Chevetey was seised in law or equity of the fee simple of 
the estate in question at the time of making her will; and 
consequently, that a good title may be made. 

Exceptions were taken to the report by the purchaser; on 
the ground, that the deed of 1773 was a complete revocation 
of that of the 22d of September^ 1768 ; and therefore the fee 
simple limited by the latter to yane Chevetey was wholly dis¬ 
placed ; and the reappointment to her of the reversion in fee 
expectant upon the determination of the particular estates 
limited to persons, not objects of the power, by the deed of 
1773 was void ; and such fee never did revest in her. 

Mr. Richards.^ and Mr. Horne., for the Ptaintiffs., and Mr. 
Trower for Defendants in the same interest. —The question is, 
whether the plaintiffs can make a good equitable title : whether 
the defendants claiming under yamineau Chevetey are trustees 
for the plaintiffs. If there is a doubt upon the title, the Court 
will not compel a purchaser to take \t. (a) But all the parties 
are brought before the Court who can make a good title. 
Though in strictness a limitation to grandchildren is not a 
r ] good execution of such a power as this, (a) yet the Court will 
mould it so as to answer the general intent; according to 
Pitt V. yackson^ (b) Griffith v. Harrison., (c) and other cases. 
Though these are cases of wills, upon the execution of ar¬ 
ticles the Court takes the same course; and controls the legal 
effect; particularly in the case of articles made before mar¬ 
riage ; availing itself of the distinction between trusts exe¬ 
cuted and executory; which prevailed in Honor v. Honor., (d) 
Trevor v. Trevor., (e) and several other cases: (f) the trusts 
not bein^ finally settled by the instrument; but some future 
act remaining to be done, or conveyance to be executed. Mrs. 

r a ) Cooper v. Derme, antet vol. i. 565. 4 Sro. C. C. 80. Jioake v, Kidd, anie^ 

V. 647. 

Co,J p. 388. Biiataw v. Warde, arOe, vol. ii. 336. South v. Jtnrd Camelfordt 
ante, vol. ii. 698. Crompe v. Barrow, ante, vol. iv. 681, and tlie rcferencf.-s. 

2 Bro. C. € 51. fcj 3 Bro. C. C. 410. fdj IP. ft'iU- 123. 
fej I Eg. Co. M. 387. CfJ Fearne's Con. Bern. 123, kc. Ed. 4,. 
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X2hneley by the ap{)ointnient in 1773 meant to give estates 1802. 
warranted by the articles; and the Court will lay hold of any 
thing to support that manifest intention. Her intention was Bmcmnu. 
to provide for the issue; which she could not do by making 
thetn purchasers. Her general intent therefore must be taken 
to be to keep the estate in her family by giving her sons 
estates tail; which would descend to their issue. The Court 
seeing the substantial object will overlook the form ; and exe¬ 
cute the general intention. Upon the argument of this case 
at law, (g-)l^OTd Kenyon supported his opinion in Pitt v. yack- 
son. If a Court of Law will mould legal limitations in a will 
to answer the intent, much more will a Court of Equity mould 
the equitable interests. 

The Counsel for the Defendants was stopped by the Court. 

T/ie Lord Chancet.i.or.—I f you cannot find a case that has [ 389 J 
adopted the doctrine of Cy pres upon such a head as this, I 
will not introduce it in this instance. I do not see how to get 
at it either upon principle or authority. Suppose, instead of 
articles, an actual conveyance, reciting the marriage; that 
yerningham Cheveley was to take a considerable personal es¬ 
tate ; and he had thereby conveyed to the use of himself for 
life, without impeachment of waste ; with remainder to his 
wife for life ; remainder to trustees and their heirs, for a legal 
estate, but upon trust to convey according to these limitations: 
this settlement would be a contract, under which all the issue 
would be purchasers of the estates thereby limited; and under 
which the husband and wife would be purchasers of the powers 
given to them; and the issue would be purchasers of the es¬ 
tates after to be limited by a due execution of the power. But 
they must be limited by a due execution of the power, in order 
to raise them ; for there is no equity whatsoever between one 
purchaser under the deed, and another, to raise any question, 
whether a different effect shall be given to the instrument, 
called an execution of the power; as is done in the cases, 
that have been alluded to. 

If it stood thus in 1773, the date of the execution of the 
power, the elder Mr. Cheveley would have had a vested estate 
tail; and his brother would have had an estate tail; and they 
would have a right both in Law and Equity to the enjoyment, 
unless their sister could produce some instrument, placing her 
prior to them in the order of limitation. Mrs. Cheveley exe¬ 
cutes her power by a deed, professing an intention to execute 
it according to the real meaning of the articles ; revoking the 
appointment before made, with intent, I agree, to execute the 
power according to the real meaning of the articles. This £ 390 j 
case does not come near Pitt v. yackson and the other cases 
upon wills : first, as they are cases upon wills, not deeds; to 
which this doctrine has not been applied: secondly, those 
cases have at least gone, as Lord Kenyon observes, to the 

faj \Ettst.ASl. 


CsJ ^ 442, ante, vol. ii. 442, 
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1802. utmdst verge of the law; and I shall find it very difficult to 
alter an opinion I have taken up, that it is not proper to go 
Bbuiikmsu one step further; for in those cases, in order to serve the ge* 
„ neral intent and the particular intent, they destroy both. But 

It is not necessary to go further into them ; lor in those cases 
the Court have said, this' is the legal effect of the language. 
There is no possibility of saying that here ; nor could it be 
argued consistently with the real intention of the author of the 
deed ; for I must suppose her conusant of the estate her sons 
had under the articles, and would have had under the settle¬ 
ment, if executed. Then she must contemplate them as hav¬ 
ing already estates tail; and that the reversion in fee was to 
be disposed of. Can it be said, her intention by this deed, 
with these limitations, was to throw in Janets estate before 
her brothers, and to give them just what they had before: 
and that after the execution of that deed they were to have 
just what they had before, only in a different series of limi¬ 
tation ? 

The cases as to articles do not apply. In those cases the 
Court says, such words in articles shall be taken to denote 
The rule, such an intent; and the conveyance shall be according to the 
that a liinita- intent so manifested. In Htghtvay v. Manner (b) the concur- 
tion to the rence of both parents being necessary for barring the intail, 
llo^in articles different construction was given to the words “ heirs of the 
shall becan-ied “ body,” from that adopted in the other cases. But the ques- 
into execution tion here is, not how to construe articles, so as to protect the 
tleincnr'do^es" the parent; but whether, where it is agreed on 

iMJt prevail, * hands, that there is no doubt as to the meaning, as between 
where the persons all alike purchasers, there is an equity for one to have 
concurrence of the estate against the others, merely, because the parent ex- 
both parents ceeded the power given by the articles. Those cases do not 
cessary to bar there IS no one authority, that upon the mere 

the intail. ground of the intention of the person executing, you take away 
[ * 391 ] lor the benefit of one child that estate, which for default of 
a due execution of the power was vested in the other child. 
The sons did not execute the deed with their mother. It is 
therefore her act alone ; and there is nothing to bind them. 

Bill dismissed. 


fbj 1 Bn. C. C. 584. 
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'THOMAS NORMAN^ by his will, dated the 17th of Fehruary^ Investment ol 
1792, gave to several persons each a mourning ring, of the value directed 
oof two guineas. He gave several pecuniary legacies, as to some p"y™,*e j?. 
with a limitation over in case of the death of the lentee under vidends to the 
the age of twenty-one. He also gave some Annuities for the lives testator^ son 
of the several annuitants. He gave to the five children of Eliza^ ^ 
beth Norman 50/. each, to be paid at their respective ages Jo transfer pari 

twenty-one; with survivorship, in case of the death of any under of the capital 
that age, equally. He gave 2000 /. 3 per cent. Consolidated Bank aMordinp^ to 
Annuities to his executors; which he directed * should be invested *“■ appoint- 
one month after his decease ; in trust to pay the interest from ^ 
time to time to Frances yackson^ for the maintenance and bring- only, with a 
ing up of her two children Thomas Charles yackson and Frances power. 
yacksoHj who were also le^tees of 200 /. each, payable at twenty- 
one, with survivorship, until they shall respectively have attained by^ 

their ages of twenty-one years; and in case of her death the said will having no 
interest was to be paid to her husband Charles yackson^ to be by reference to 
him applied for the benefit of his said two children; and when the jj* 
said two children should have respectively attained twenty-one, f Jnd'^the ^ 
in trust to transfer a moiety of the principal stock unto each of Co’urt will not 
such children upon their attainment of their said ages respective- inquire into 
ly; and in case cither of such children should die before, then he 
gave the whole principal stock and all benefit thereof unto the property, 
survivor of them absolutely. To the said Frances yackson^ the Under a re¬ 
wife of Charles yackson^ for her sole use and benefit for life he siduary bc- 
bequeathed the interest and dividends of 1000 /. 3 per cent. Con- 
solidated Bank Annuities; and directed, that his executors should ju^rUon to 
invest the said sum of 1000 /.; and should stand possessed thereof tlieir legacies, 
in trust to pay the interest to her for life, free from the contracts *** le^tecs, 
of her husband, for her separate use; and after her decease he 
gave the said principal sum unto her said two children equally; of rings* &c. 
and in case of the death of either bf them before that time he not expressly 
gave the share of him or her so dying to the survivor absolutely. 

He directed, that the said legacies and annuities thereinbefore wcre*held 
given should vest immediately after his decease in all such of the titled: so «n- 
several legatees and annuitants, who should survive him. The nuitants, if 
testator then gave to his son Robert Norman 4000/. He likewise ^7 
gave to him during his natural life the interest and dividends of 
8000/. 3 per cent. Consolidated Bank An^ities; which he order- struction of 
ed that his executors should purchase antoransfer in their names; the whole wilL 
and should stand possessed thereof, in trust to pay such dividends, [ 393 ] 
as the same should become payable, unto his said son during his « 
life; and from and immediately after his death in trust that his 
executors should pdy, apply, and transfer 60004 part of such ca¬ 
pital stock, unto such person or persons, at such time, manner, 
and form, as* his said son by any deed or writing, executed in 
the presence of two witnesses, or by his last will and testament 
VoL. VII. 34 
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executed by the like number of witnesses, should in that behalf 
order, give, direct and appoint; and, as to the remainder of such 
capital sum or stock, from and immediately after his said son's 
death in trust to pay and apply the same to and amongst the ^e> 
veral persons, therein before mentioned, to whom he had given 
legacies, rateably and in proportion to their said legacies. He 
also gave his said son a leasehold house. 

The testator also ordered his executors to purchase or transfer, 
into their names 14,000/. 3 per cent. Consolidated Bank Annui¬ 
ties { and that they should stand possessed thereof in trust to ap¬ 
ply the whole or such part of the interest as should be necessary 
lor the maintenance of the two natural children of his late son 
John Norman^ until they should respectively attain twenty-one; 
and when they should have attained that age respectively, in trust 
to transfer such capital stock as follows: orz. 9000/. part thereof, 
to John Henry Norman^ one of the said children, and 5000/. to 
Ann Norman^ the other; and he directed his executors to see to 
the bringing them up until the age of twenty-one; and, if any 
overplus at that time, to be divided between them in proportion 
to their shares: but in case the said two children should die be¬ 
fore their attainment of such age, then he gave and bequeathed 
the capital of the 14,000/. unto and amongst the several persons 
thereinbefore named, to whom he had ^ven legacies, to be divid¬ 
ed amongst them in proportion to their several legacies therein¬ 
before given to them respectively (his son Robert Norman ex¬ 
cepted!) nnd in like manner as to the shares of such capital stock 
of either of them dying before the attaining of such age, except 
as aforesaid. 

He then rave a freehold house to his executors; upon trust to 
convey to the said John Henry Norman^ his heirs, &c. when he 
should attain twenty-one; and in the meantime to receive the 
rents and profits, and improve the same for his benefit: but in case 
of his death before that age to be sold, and the money to be di¬ 
vided amongst the said legatees in proportion to their several le¬ 
gacies by him thereinbefore given, except as aforesaid, and the 
natural daughter of the said Ann Pratt, 

The testator then gave thrA more legacies of 50/. 10/. and 10/.; 
and bequeathed to different persons different suits of clothes and 
a bed and furniture, and bed linen. All the rest and residue of 
his esute and effects whatsoever and wheresoever and of what 
nature or kind soever he gave and bequeathed the same unto 
and amongst the several legatees thereinbefore named, to be di¬ 
vided amongst them in proportion to .the several legacies by him 
thereinbefore given to wm respectively, except, as aforesaid, and 
the said naturm son of nis late son John Norman deceased; and 
he directed, that if his estate should fall short in payment in full 
of the said legacies and annuities, the same should be made good 
by and out of the sud 14,000/. 3 per cent. Consdidated Bank 
Annuities so as aforesaid given to the son and daughter of his 
late son John Norman, 

By a codicil of the same date the testator directed^ that his said 
son Robert Normm should receive the interest and dividends of 
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6000/. 3 per cent* Consolidated Bank Annuities during hkl life 1808. 
only, instead of the * interest and dividends of 8000/. like annui- 
ties given him by the said will; and that he should at his death KAamoa 
have liberty to dispose of 4000/. part of the said 6000/. Bank 
Annuities, only; and the testator thereby confirmed his said will ^ 
in all other respects. L * J 

Robert Norman^ the testator’s son, by his will, dated the 8 th of 
• November y 1793, executed in the presence of two witnesses, and. 
sippsed by them, gave and bequeathed to ERzabeth Lenva, his 
friend and companion, the sum of 2000 /. 3 per cent. Consolidated 
Bank Stock: to his wife Alice Norman 1000/. ; and he gave to five 
other persons legacies of 5004 each; not disposing of me residue, 
nor appointing executors. 

The bill was filed by some of the legatees of Thomaa Norman: 
and the necessary accounts and inquiries were directed. The 
cause coming on for farther directions, it appeared by the Mas¬ 
ter's Report, that, exclusive of the interest that Robert Norman 
had in the 4000/. stock under the will of his father, his whole 
personal estate was not equal to the legacies given by his will. 

'rhat fund of 4000/. was claimed by the widow of Robert Norman: 
who had taken out administration to him. 

The questions were. First, whether under the will and codicil 
Robert Norman took the absolute interest in the 4000/. stock, or 
an interest for life only with a power of appointment: and if the 
latter, whether his will could be considered an execution of the 
power: Secondly, whether the personal representative of Robert 
Norman in respect of his pecuniary legacy of 4000/. was entitled 
to a share of the 2000/. stock, the surplus beyond the stock, which 
was the subject of the first question: Thirdly, whether the annu¬ 
itants, and me specific legatees of rings, &c. were entitled to share 
in the residue with th 6 pecuniary legatees. 

The Solicitor-Genercj^ Mr, iJoyd^ and Mr, Stanley^ for the [ 396 ] 
Plaintiffs, Upon the first question, as to the interest of Robert 
Norman in the 3 per cent. Consolidated Bank Annuities, he took 
only the interest for life, with a power of appointment; according 
to the distinction taken in lAefe v. SaHing‘atone t (a) followed by 
Maakelyne v. Maakelyne^ fbj Elton v. Sheppard^ (c) and Fiaher 
v. The Bank of England: (d) determined expressly upon that 
distinction, ^me intention ^en to execute this power must be 
shown: Andrews v. Emmot, (e) In Halea v. Margerum CfJ 
it was held the absolute property of the testatrix, independent of 
any power; and qualified merely with reference to her situation 
as a marri^ woman. In that case Lord Ahanley expressly says, 
no inquiry can be made into the property. This sum of 4000/. 
stock must therefore fall into the residue. 

As to die persons, who are to take the residue, the legatees of 

faj 1 Mtd. 189. OsMsr.m 3Zev. 104. TmHamn v. 1P. 149. 

ftJ JImb. 750. CeJ 1 Bn. C. C. 532. 

fdfj At tlie««/{», 34 1795. CO 3 Bn. C. C. 397. 

CfJ Buie, vol. iii. 299. See also Lan^hom v. arOe, vol.ui.467. Cnfi 

>. ante, toL hr. 60. 



Cases in Chanceby. 


996 


iSps. 


NAnoox 

V 

HoBTfl*. 


E S9T ] 


stock are entitled to share with the pecuniary legatees in propor¬ 
tion to their levies; but how can the le^tees of rings or clothes 
be entitled to ware ^ They could not be intended. 

Mr, Rtchanh^ and Mr, Trawer^ for the Defendant^ the Ad~ 
ministratrix of Robert Norman,--‘\i it aroears, the party intend¬ 
ed to act upon this property, that is sufficient to enable him to 
dispose of it, pursuant to his power. Lord Kenyon^ in Andrews 
V. Emmot^ cites those cases with approbation. In this instance, 
as in that, the personal estate, exclusive of the subject of the pow¬ 
er, is not nearly sufficient for the legacies. By the codicil no form 
of disposition is prescribed: a complete and absolute power of 
disposition is given to him. Suppose a devise of an estate in 
Middlesex: the devisor not having any estate m Middlesex; but 
having a power to dispose of an estate m that cranty: your Lord- 
ship would admit evidence. This testator had not 2000/. 3 per 
cents, and must therefore have intended disposing of that sum to 
exercise his power over the 4000/. stock; though not particu¬ 
larly disposing of the whole of it. A reference to the subject of 
the power is sufficient within all the authorities. 

But there is a great deal in the other point; that this is an ab¬ 
solute gift to Robert Norman in all events. A gift to a person, 
to be at his disposal, is an absolute gift. The variation between 
the will and codicil, both executed in the same day, is important. 
Though the codicil expresses the gift to be for life, he has also an 
absolute power of disposition; and might have done any thing 
with it. 

With respect to the 2000/. stock, beyond the subject of his 
power, Robert Norman was entitled to share with the other lega¬ 
tees. He is expressly excluded, wherever intended to be ex¬ 
cluded; and there is nothing absurd or uncommon in the circum¬ 
stance, that the benefit does not arise till after his death. 

The Solkcitor~Generaly in Reply ^ observed, that the principle 
was clearly settled in Andrews v. Emmot^ Standen v. Stan- 
den^ (a) and Hales v. Margerum; and, that the insufficiency of 
the estate to answer the legacies was never considered a sufficient 
ground for holding the will an execution of the power. 


[ 398 ] The Lord Chancellor. ^ The first consideration is, what in¬ 
terest Robert Norman had in the 4000/. stock. If he was ab¬ 
solutely entitled to it, there can be no question, that it will pass 
under his will. The express subject of the bequest in the will of 
the father is the inters^ and dividends; and ^e stock itself, as 
far as the legal disposition of the ca|>i^, is to be vested in the 
names of O'ustees, and to remain in their names at least during 
his son’s life. By the will the power of the son is to be executed 
by a certain form; and he could give no interest by a will in any 
other form. In the gift of the remainder of the stock to the lega¬ 
tees, it is true, the words would vest transnussible interests, if 
they should die before his son: but in considering what he meant 
as to his son it is fit to attend to the very words. Ir the codicil, 
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of the same date as the will, there is a phrase, which coupled with 1802. 

the will, satisfies me, he meant, the stock should remain in the 
trustees during the whole of his son’s life ; that he should at 
his death have liberty to dispose of 4000/.” &c. The mean¬ 
ing of both instruments, taken together, is, that the executors 
should purchase or transfer to their names 6000/. stock: the s(m 
^to have the interest and dividends for his life; ancHbf the capital, 

Vhich during his life was to remain in the names of the trustees, 
he was to have liberty to dispose of 4000/. at his death. But 
the codicil was not by any means intended to enlarge the interest 
he had in it under the will. On the contrary, the primary inten¬ 
tion of the codicil was to reduce his power as to the quantum, 
over which the te||Btor had given him an authority; and this is 
within the princi^e of the cases, that, where there is a particular, where a par- 
limited, interest, and this sort of power, liberty, or authority, ticnlar, Hmit- 
though the latter without a particular, partial, limited, interest 
pointed out might have amounted to an absolute gift, yet, where 
both occur, the gift is held to be of the limited interest; and the thoiigli’ tlie 
other to be but a power, and * not an interest. Robert Norman **f^®*' 
therefore had not that interest, which, if he meant to give by his amount 
will what he was interested in, would pass by his will: but it g^ft"they'are*^ 
was necessary, in order to pass it, that he should execute it as a distinct, 
power. r * 

The next question is, has he executed it as a power? l am not ^ 
sure, the rule does not oblige the Court to act against what pro¬ 
bably might have been the intention nine times in ten. There is 
not in this will any reference whatsoever to the power; nothing 
having a necessary reference to it; or, that can be stated as hav¬ 
ing any reference ; except the words “ 3 per cent. Consolidated 
“ Bank Stock.” That sum is so given, that it cannot be disputed, 
that, if, when he died, he had not had any stock, but had other 
personal estate, that stock must have been purchased for the lega¬ 
tees. It is not specific. It would operate only as a direction to 
purchase stock, if he died without any stock; and it is very diffi¬ 
cult to say, that what would amount to that direction in a will, is 
to be construed into a gift of thaf^ which was not his to give, but 
over which he had a power. With respect to the case put in the Disimctiui. 
argument, of Black-acre in SBddlesex, there is great difference be- as to real and 
tween real and personal estate. Every gift of land, even a gene- 
ral residuary devise, is specific. Only that, to which the party 
is entitled at the time, can pass. (1) But, as to personal estate, ficn°a ^'neral 
he may give that, which he has not, and never may have; and at residuary de- 
all events whatever he may happen to have at his dead) will pass. 

He might have had stock, before he died ; though he might have ““‘["‘t 
had none at the date of the codicil. But, if he never had any, the^Jart^is*^ ^ 
yet the terms of this bequest would be satisfied; calling for this entitle<^t the 
construction; that the executors must buy it after his decease, time, can pass: 

^ jui cftsc of 

Pfraonal propM^ yliat h* has at his death will pass; and if the description is specific, it may 
operate at a dueetion to purchase. r > / 


1(1) 3 Johns. Chs. Bep. 310.} 
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1802. The case of Andrew v. Ewanot and the others of that class 
^ are clrar, and distinct, and positive, and express, * to the point, 
Navsocs that you are not to inquire into the circumstances of the testator’s 
Howrav ^ ^ wtU* to determine, whether he was>ex- 

“***' ’ ecuting the power or not. It may be difficult to reconcile the ap> 
[ *400 J plication of that rule with a construction that may be put upon 
the passage dbd f'aj from Modem, (b) But that may amount 
only to this; that, where it is sufficiently described, the gift shah 
hold as an interest or as a power. But the subject must be de¬ 
scribed in apt terms. The difficulty I had as to Andrew v. Em- 
mot was, how the Court could by any evidence, Uiat could be 
stated by the Report, have brou^c under the words ** my per- 
** sonal estate,” that proMity, which was in iMMiense his. Hedes 
V. Margerum is very different. The true pmlt of Lord Alvan- 
ley's decision turns upon this; that the testatrix had by the effect 
of the other will such an interest in that stock, as entitled her with 
great propriety to say, that was her stock; and his Lordship was 
of opinion, the other will, placing the stock in trustees, and giv¬ 
ing her the receipt of the profits for her separate use and the pow¬ 
er of disposition at her death, amounted to evidence upon the face 
of the will sufficient to satisfy the Court, that the testator meant, 
that stock should be her’s; and he would not infer against that 
any thing from the circumstances and the trusts created in the 
will; which he thought were inserted only to make the stock 
more effectually her’s thui it would have been without those 
trusts and circumstances; considering, that she was a married 
woman. But his Lordship most distinctly states, that he decided 
that case consistently with all the other cases. In this will there 
is nothing, that refers to the |Mwer; nothing necessarily descrip¬ 
tive of the property, over which it existed; and therefore, what¬ 
ever might have teen the intention, I am bound by the authori- 
[ 401 ] ties to say, this testator did not memi to affect any property but 
what was his own. 

The next question is as to the 2000/. stock; whether Robert 
Norman is entitled to any interest in it. That depends upon the 
will, the codicil, and the general scheme of the whole, taken to¬ 
gether. I am strongly^ of opinion, it was not the intention of the 
testator to consider this son as, in the sense, in which the words 
are used, one of the persons ffiereintefore mentioned,” to take 
a share of ffiat fund of 2000/. stock. The son would be dead, 
and could not be existing as a person, to whom it could be paid 
or transferred; and though, I agree, as to the others it would be 
transmissible in case of their deadis, yet that is more the effect of 
the law than of the testator’s intention; and I am confirmed in 
that by tiiis; that, when he disposes of the contingent interest in 
the 14p004 stock and of the residue, excepting tiiose he means 
to except, he names them; and, excluding Robert Norman in both 
instances, the general intention appears, making this provisi<m 
for him, not to include him after nis decease as one of the per¬ 
sons to take a share in the capital. As to the 14^000/. stock he 
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thought it necessary to exclude Robert Norman by name; satis- 1802. 
fied, that in the former instance be was excluded, though not ex- 
pressly, by the manner, in which the gift was made: but in the N*h»ock 
disposition of other property bjr a subsequent part of his will, not 
thinking he had excluded him in the manner of giving that. In 
the contingent disposition of the produce of the house, directed 
to be sold, he makes a similar exclusion; with the addition of the 
r>atural daughter of Ann Pratt; not excluding her brother; upon 
whose death the gift depended. It is not a circumstance of great 
weight, but not idtogether unworthy attention, that it is not very 
probable, the testator should exclude Robert from a share of the 
other funds, meaning, that he should take a share of the 2000/. [ 402 ] 

He is therefore excluded as to the 2000/.; and the 4000/. falls 
into the residue; f^m which he is expressly excluded. 

The question then is, who are the legatees to take these differ¬ 
ent funds. The word legacies*’ would take in all sorts of lega¬ 
cies. Annuity is in a sense legacy; and annuitants legatees. 

There is a good deal of difficulty as to the arrangement in sup¬ 
posing specific legatees meant here. But all conjecture upon that 
is shut out; for that part of the will excluding the natural chil¬ 
dren of Ann Pratt shows they would take under the description 
of legatees, unless expressly excluded. In the case upon the Duke 
of Bolton's will a charge of legacies was held a charge of annui- a charge of 
ties. But then the question always is upon the whole context of legacies held 
the will taken together ; and I rather think this testator did not • ®***nte of 
mean annuitants, upon the clause, in which speaking of annuities 
he contradistinguisnes them from legacies, using the words “ le- 
gacies and annuities.** The same reasoning, therefore, that 
proves specific legatees «re intended, authorizes the Court to say, 
annuitants are not intended there. They are also probably not 
intended; as it issmuch more easy to. collect the share upon the 
pecuniary legacy than the share of an annuitant; valuing his an¬ 
nuity. But mere also the difficulty occurs as to the specific lega¬ 
cies. The annuity is not transmissibk; but ceases with the an¬ 
nuitant ; and it is much more difficulAo suppose they are meant 
to take than pecuniary legatees: the legacy being part of the pro¬ 
perty of the legatee. This is only my conjecture upon this; and 
if I had found the other construction declared, I should not feel 
strong enough to disturb it. But my opinion is, that the distribu¬ 
tion is to be among all the legatees, thus considered, whose names 
occur prior to the distribution, except those expressly or by im¬ 
plication excluded. 

As to the legatee#of rings, I do not believe he meant them to [ 403 1 
take any share: but sdll they are legatees; and there is no phrase 
to characterize them, upon which I can conjecture, as I can upon 
the word ** annuiries.*’ The best construction is to g^ve the word 
all the operation it will have, unless there is something else in 
the will to confine it.. 
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Juiff QUt. Ex parte LORD PETRE. (1) 


A large al¬ 
lowance for 
maintenance 
and education 
ordered under 
circumstan¬ 
ces; but with 
rcluctanrc. 


f 404 J 


THIS Petition, presented by Edward Robert Petre^ an infant, 
and his two infant sisters, prayed, thsM the Master's Report may¬ 
be confirmed. 

The Report stated, that the real estate, of which the petitioner 
Edward Robert Petre is tenant in tail, is of the annual value of 
7%S0L ; subject to a jointure to Lady Petre of 1500/. a<year, 
and to portions of 10,000/. for the two younger children, and 
maintenance, not exceeding 400/. a-year. The late Lord Petre, 
by his will, gave Lady Petre the sum of 2000/. the use of a 
house rent-Jfree, an additional annuity of 500/. and a legacy of 
10,000/. to be void if that additional annuity should be settled 
upon her by his son. Edward Robert Petre was bom in 1794; 
the daughters in 1795 tmd 1798. They had no fortune, except 
what they were entitled to under the settlement. 

The Report farther stated, that Lady Petre had taken a coun¬ 
try-house and some land; and that the petitioners were educated 
at home. A private tutor was engaged at 100/. a-year; and it 
was proposed, that a governess and proper masters should be em¬ 
ployed : a man servant for Edward Robert Petre; a coachman ; 
one household servant at the country-house; a gardener, and two 
maids for the daughters. The Master found, that the probable 
annual expense of the maintenance and education of Edward 
Robert Petre is 1550/. and of the daughters 500/. ; and stated, 
that 1600/. a-year is proper to be allowed to Lady Petre for the 
maintenance and education of Edward Robert Petre for the time 
past since the deatii of his father, (2) and the time to come; and 
400/. a-year for the daughters. 

When this Petition first came on, the Lord Chancellor directed 
a reference to the Master to review bis Report; regard being had 
to the circumstances of thAlaughters and of tiieir mother. 

'I'he Master by his further Report repeated his former opi' 
nion; observing, that Lady Petrels annual income does not ex¬ 
ceed 2000/. a-year; and that considering the rank and tender 
years of the petitioners, and their religion, f'aj it is most advan¬ 
tageous that they should be brought up together, and educated 
uimer their mother. 


The Lord Chancellor stopped Mr, RonMly in support of the 
Petition,, saying, he should conmrm the Report; though not very 
willingly; and would not lend a willing ear to any ai^ication to 
increase this allowance. 


faj The Roman Catholic relig|ion. 


{(1) Cited, and remarked upon, 6 Johns. 
Rep. 576.( 


1(2) See Wilke$ et ol. Jltsgvrt et oL 6 
Jehng Rep. 566; and TAe JUatUr •/ 

4 Johns. Cha. Rep. 100.f 



Gases in Chancery. 


404 


1802. 


RIDGEWAY o. DARWIN. 

I'HE Defendant, an executor, being charged by his answer 
with the receipt of money, attempted to discharge himself by his 
affidavit of different sums, amounting in the whole to 150/.; as 
^paid by him to the testator in his life ; and the Master not hav¬ 
ing allowed that discharge, he excepted to the Report. 

* Mr. Richards^ and Mr. Hart^ in support of the Exception, 
The Attorney-General^ Mr. Romilly^ and Mr, Johnson^ for the 
Plaintiff. 

The Lord Chancellor said, that if a man admitted he had 
received certain sums, which sums he had paid, Jkc. the discharge 
following immediately, in tlic same sentence, that would do; but 
he liever knew an instance, where a man was allowed to discharge 
himself in this way by affidavit; observing, that he swore safely 
to payments to a dead man. 

Mr. Hollist (Amicus Citriic ) said. Lord Hardwickc determin¬ 
ed against such a discharge; as appeared by a case in the Regis¬ 
ter’s Book. 

Exception overruled. 


July 21>f. 

Executor, 
charged by 
his answer, 
not permitted 
to discharge 
himself by bis 
affidavit of 
payments to 
the testator in 
his life. (1) 

Admission 
of the receipt 
of sums, which 
sums he had 
paid, &c. a 
good dis¬ 
charge. 

[ * 405] 


Ex parte STOKES. July^d. 

* 

THE prayer of this Petition was, that the Commission of Petition to 
Bankrupt issued against the petitioner, an attorney, may be su- s«pe>‘S'ede a 
perseded. No meeting had taken place under the Commission, of 
The affidavit of the petitioner stated, that he had never commit- before aiiy*^ * 
ted an act of bankruptcy; that he is solvent; and does not owe meeting, upon 
the petitioning creditor 100/.; and the petitioning creditor had affiduvits of 
brought an action against him in the last Term for 80/. only; bl"k?^ 
that he desired the particulars to be sent to him ; which had not nipt, that he 
been done. The agent of the petitioner swore, that he is worth never commit- 
.iO(X)/. after all his debts paid, of 

In opposition to this the affidavit of the petitioning creditor dlJf^not 
stated positively, that 178/. is due to him from Stokes ; that the owe tlie pe- 
deponent brought an action against him for that sum, which he titioning cre- 
found he could not recover; and * many other creditors are in 
the same situation; that, after the Commission issued, Stokes ^ouid th*e 
offered to pay the deponent; and that he shall be able to prove 7.o»v/ Chancel, 
Stokes a bankrupt. {or direct an 

Mr. Richards^ Mr. Romilhj^ and Mr, Cooke^ in support of the 
Petition^ cited Ex parte Parsons, faj [ *,406 ] 

The Solicitor-Generaly and Mr. Hally for the Assignees, This 
• faj 1 Atk. 72. 


* 1(1) V. JTen Eyck, 2 Johns. Cha. Hep. Hart, 1 Johns. Rep. 589. Sec also 2 Johns. 

39. Beckwith v. Butler, 1 Wash. Rep. 224. Clia. Rep. 91, note. BatUneer v. fVorleu, 1 
Baynes v. Coles, I Munf. 373. pi. 2. Green v. Bibb’s Hep. 195.| 
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application is perfectly new. If it can be supported, it is at least 
necessary, to induce your Lordship to interfere, that it should be 
quite clear that there is no debt upon which a Commission can be 
taken out, and no act of bankruptcy. The creditors cannot fte 
prevented from taking this course, if they please. In Ex parte 
Parsons the question was only as to the trading; which any man 
is competent to speak to: but whether there was an act of bank¬ 
ruptcy, or not, is matter of law as well as of fact. 


The Lord Chancellor. This is one of the most important 
applications that ever was made in bankruptcy. Suppose the pe¬ 
titioner should turn out to be perfectly solvent; yet if a debt of 
100/. is sworn to, and he is a trader, and has committed an act of 
bankruptcy, a Commission may be taken out; and those facts be¬ 
ing well established, the creditor has a right to do so. If this is 
the effect of the Statutes, the Chancellor has nothing to do with 
the consequences. Whether the law has sufficiently protected the 
party against the consequence;-' is a consideration for the legisla¬ 
ture. If the creditor, who, before the Commission issues, must 
swear to the effect of all this, an act of bankruptcy, a debt above 
[ 407 J 100/. and that the party is a trader, takes a false oath, he is re¬ 
sponsible to the law of the country. It does not rest there. 'I'hc 
petitioning creditor’s bond to the Chancellor^ to prove the party 
a bankrupt, is not a considerable additional security; being in so 
small a sum: but where ruin ensues from a Commission mali¬ 
ciously taken out, there is no limitation to the damages a jury 
may give. Nor does it rest there ; for, though it would be an 
improper length for me to inquire into all the particulars, I do 
not think it unfit to ask the Solicitor the general question, whe¬ 
ther he was instructed, that there was an act of bankruptcy. He 
will become deeply responsible for the propriety of his proceed¬ 
ings as the Solicitor under the Commission ; and, if he has been 
the instrument of malice without any ground for sustaining the 
Commission, he will be in a situation of great peril. It is too 
true in my experience, that any thing may be sworn in bankrupt¬ 
cy: but I trust, the day will come, when the disgraceful transac¬ 
tions we have witnessed (aj will be checked by the exemplary 
punishment that awaits such audacity. 

Such being the safeguards interposed, what is the danger of 
encouraging applications of this nature in this stage of the busi¬ 
ness ? rhe Bankrupt Law originally looked to bankrupts as 
criminals ; which at this time of day is considered a very harsh 
application of the term. If in this stage, previous to the discus¬ 
sion before the Commissioners as to the act of bankruptcy, &c. 
I should interpose ; requiring them to swear, not generally, but 
explicitly, stating all the particulars as to the debt, the act of 
bankruptcy, &c.; and bringing into affidavits the names of those 
who are to prove what may be necessary to sjistain the Commis¬ 
sion, the business in bankruptcy would be swelled to an immea- 
[ 408 ] surable size by attempts to prevent Commissions; the real objet^t 


CaJ See vol. vi. 1. 



Cases in Chancery. 40fi 


being to circumvent or abstract the witnesses ; who wouUl fully 
support the Commission. The efi'ect of the acknowledged danger 
of such a proceeding is, that, though many attempts have been 
made to set aside Commissions upon these grounds, no one re¬ 
collects such an application as this. 

With respect to the ground, that the bankrupt docs not owe the 
petitioning creditor 100/. and the manner in which that is made 
out, it is enough to say, that, however the inquiry may turn out 
hereafter, he swears in the most positive terms to the debt. The 
circumstance of the action, demanding only 80/. may be explained. 

A l)ill was taken up; and if that was subsequent to the action, it 
only comes to this; that the creditor did not choose to proceed 
ill that action ; but having a further demand, takes this remedy; 
which he has a right to take, and which I cannot control. If the 
bankrupt swears himself solvent, after the Commission issued, Bank.-iipt 
that will not authorize me to supersede it; for, while the other credit- 
creditors are unsatisfied, I cannot permit the petitioning creditor ors. The peti 
to receive his debt; and the Commission being an execution for tionin^*-credit 
all creditors, I could only relieve the bankrupt upon proving that 'berefore 
he is solvent, by paying all his creditors. The bankrupt swears j,js, debt, and 
positively that he never committed an act of bankruptcy; and theCommis- 
does not owe the petitioning creditor 1(X)/,: but there is no in- sion be super 
stance upon that ground of preventing its going before the Com- 
missioners. if this was a Commission against the most respect- unsatisfied, 
able banker in London^ with debts thus sworn to, I should have 
no right to interfere in this stage. I have no authority without 
a case infinitely more clear, and upon mere suspicion, to say, the 
creditor .shall not prove before the Commissioners, according to 
law, what he has sworn to the usual extent before me. 


1802. 

Kx parte 
Stokes. 


Commissioi] 


The petitioner then proposed an issue. [ 409 ] 

The Lord CrcANCEi.i.OR. I shall not direct an issue; nor can 
I go the length of ordering any proceeding under the Commission 
to be stayed. As this Court is always open, you may present a 
petition immediatel}^, if dissatisfied with the adjudication of the 
Commissioners. 


NEWMAN n. HODGSON. Juip2ith. 

A MOTION was made, that the sum of 38/. might be paid Prerogative 
upon a provincial probate only, in the Diocese of Tork; upon the 
ground, that the sum was so small, and the authority of former Jnfcc^iltof' 
orders. C^J , ^ ^ the smallness 

Mr. Mansfield C Amicus CuriaeJ said, the sum, for which such of the sum. 

* an order might be had, was limited to 40/. in Lord Thurlow's 


C oj See Challnor v. MarhaU, ante, vol. vi. 118. 
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Nxwmah 
Ilona sojr. 


time : but he put a stop to it; and a great deal of money had been 
since lost; where the sums could not bear the expense of a pre¬ 
rogative administration. 

• 

The Lord Ciiancet.lor refused to make the order; intimat¬ 
ing, that a bill ouglit to be brought into Parliament for these cases: 
but an order against law could not be made. 


[ 410 ] 

July 24(A. 

Writ of JTe 
exeat Regno 
for arrears of 
alimony and 
costs. 

Affidavit for 
a writ of jsre 
exeat Regno 
must state an 
intention to go 
abroad: tiiat 
the defendant 
will hide him- 
Bcif is not suf¬ 
ficient. It 
must be posi¬ 
tive, tliat he is 
going abroad, 
or to some de¬ 
claration, tliat 
he is, by him¬ 
self, iiot'a third 
person. (1) 


OLDHAM V. OLDHAM. 

WETHER ELL moved for a writ of He exeat Regno ^ on 
behalf of a married woman against her husband. 

Upon the affidavits it appeared, that the plaintiff had instituted 
a suit in the Spiritual Court against the defendant for restitution 
of conjugal rights; and had obtained a decree for alimony, with 
costs. The alimony was payable quarterly; and 5/. arrears was 
due; and for costs 81/. I4f. The affidavit did not state any inten¬ 
tion of going abroad; but merely, that a third person communi¬ 
cated to the plaintiff’s proctor, that the defendant would not per¬ 
form the sentence; and would hide himself, where the plaintiff 
could never find him. 

The Lord Chancellor. That is not stating an intention to 
go abroad. You must either swear positively that he is going 
abroad, or to some declaration that he is. It is not sufficient to 
swear that another person said so. The rule is, that there must 
be an affidavit positive to that extent. 


The motion stood over for the purpose of filing a proper affi¬ 
davit. CaJ 

( aj Shaftoe V. Shaftoe, JOawaon v. Ratoson, ante, 171.173. Etches v. Lance, 
Post. 1417.J 
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Julylith,2Mi. 

Motion by 
defendant for 
inspection of 
letters, refer- 
retl to by tile 
plaintiff’s de¬ 
positions, as 
exhibits, re¬ 
fused, with 
costs. 


WILEY V. PISTOR. 

A MOTION was made for the defendant before the Master 
of the Rollsy sitting for the Lord Chancellor., that letters referred 
to by the plaintiff’s depositions, as exhibits, may be delivered to 
the clerk in Court for the defendant, to be inspected. 

Mr, Pemberton., for the Plaintiff., insisted, that the motion was 
contrary to the course of the Court: the constant rule being, that 
one party cannot see the exhibits of the other. Hodson v. The 
Earl of Warrington, (a) 

Ca J 411. 3 P. mu. 35. 


KD See the note to Dc Carriere ▼. Cahnne, ante, vol. iv. p. 577.} 
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Mr^Hollist ('Amicus CuriwJ said. Lord 'rhurhxv refused to 1802. 
allow a deed, referred to by the plaintiff’s depositions, to be pro¬ 
duced for the inspection of the defendant ; saying, if he had a 
right, he must file a bill. 

jfl/r. IF, Agar^ in support of the Motion, The practice is accord¬ 
ing to the case cited, where the party refers to deeds as exhibits: 
but the exhibits, that are the subject of tliis application, are mere 
'letters. The reason, that governs the case of deeds, is, that by 
the inspection you may invalidate the deed. But letters are mere 
matt', rs of evidence ; and the ap])lication is reasonable, unless 
somj fiisadvanUige arising from it can be shown. 

The Mastc.r of the Rolls, having consulted the Register^ 
wh'^ did not recollect an\- such ()rder, inclined against the motion; 
but jiermittcd it to be made beftne the Lord Chancellor. The mo¬ 
tion was accordingly made before his Lordship. 

For the Motion, The cases of deeds, Davers v. Davers^ Ca) [412 
and Hodson v. The Earl of Warrington^ being cases upon deeds, 
forming the title, have no application to this case; in which the 
title cannot be affected. In Stanhope v. Roberts^ (bj the produc¬ 
tion of the draft of a deed was ordered ; and in a case before the 
House of Lords, there referred to, a demurrer to a bill for the 
discovery of a case submitted by the defendant to his counsel 
was overruled. In Gardiner v. Mason^ C^) ^ production of letters 
and papers referred to by the answer was ordered. Under a cross 
bill this production might be compelled; and it is reasonable, 
that it should be had without that expense. 

Air. Stratford f Amicus CuriaeJ said, a similar motion was 
refused in Cooth v. fackson, (d) 


The Lord Chancellor. This must be very familiar, if there 
was not some objection to it; and I never heard of such a motion. 
It must go much further. At least you must describe the exhibit 
to he proved viva voce: but I do not remember any motion for 
inspection of such an exhibit. 

The motion refused with costs. 


Caj2P. Will. 410. f 2 Atk. 214. 

CeJ At Bro. C. V. 479. C^J Ante, vol. vi. 12. 


JERVIS V, WHITE, (l) 


[ 413 ] 
July 2Ath. 


AN injunction having been granted against the defendant White Ktii!it.ible 
in this cause, (a) ^ motion was made for the purpose of continu- ion to 

ing the injunction, after the answer came in, and to extend it to or 

order an instrument to be delivered up; tlumgh it might be the suiyect of an action. Discre¬ 
tionary, whetlier an issue or an action shall be directed or permitted. 

• , 413. Reported, ante, vol. vi. 738. 


1(1) Cited 3 Desaus. Cha. Bep. 334^ Cnote.Jl 
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White. 


[ 414 ] 


the defendant Bolt; who was connected with the other defendant 
by marriage; and had received from him a bill or note for 5500/. 
drawn or accepted in the name of the partnership, and, according 
to the plaintiff’s affidavits, negotiated to Bolt immediately, while 
the order for the injunction was making, in consideration of a 
debt, due from White previously to the commencement of the part¬ 
nership. Bolt had brought an action, and denied notice. 

Mr, Mansfield^ Mr, Lloyd^ and Mr, Pemberton^ for the Plaintiff 
observed upon the grossness of this case, and contended, that the 
negotiation of this bill was a contempt; that it was a case of Lu 
pendens ; and Bolt must have had notice ; and, as in Newman \\ 
Milner^ (b) the Court would decree the security to be immedi¬ 
ately delivered up, w'ithout a trial at law. They also cited Shireff 
V. Wilksy J as a clear authority, that a partner cannot be bound 
by a security given for a debt accrued before he came into the 
partnership. 

Mr. Romilly^ and Mr. Wetherell^for the Defendant Bolt, insist¬ 
ed, that this was a subject to be tried at law ; and this Court has 
no jurisdiction to withdraw it from a jury; that in Newman v. 
Milner^ the question was not, whether a question, already the sub¬ 
ject of an action, should be withdrawn from the cognizance of a 
jury; but, whether the Court should send it to law ; and that, if 
that case went further, it was in opposition to the whole course of 
the law. 


The Lord Chancellor. A different notion seems to have 
prevailed of late, as to sending cases to law, from that which held 
formerly. I had always understood, that a bill might be fded for 
the delivery of a deed, bond, note, or bill of exchange negotiable; 
and upon the motion for dissolving the injunction it was argued, 
and much more strenuously at the hearing, that it should go to 
law; but rather, as the determination of a jury is ancillary to the 
conscience of this Court administering relief, than as strictly the 
lawful right of the party. The old jurisdiction of equity, directing 
issues or actions, except in those instances, in which it acknow¬ 
ledged itself to be ancillary to the law, was exercised upon its own 
examination; and those cases have been adopted rather as auxili' 
ary to a Court having unquestionably very important means of 
examining facts, than as the lawful right of the party. Of late it 
has taken another turn, I agree more convenient to justice. In 
the great variety of suits in the Court of Exchequer upon policies 
of insurance, which froth the frame of the bill could not be for 
discovery, though treated as such, but suits for relief, I agree with 
the opinion of Lord Chief Baron Eyre, that the Court could not 
relieve itself from ordering the instrument to be delivered up, if 
the parties chose it, instead of the arrangement that now constant¬ 
ly takes place. With respect to suits for notes of hand, bonds, 
&c. that sort of course has been taken: but i% is only within twelve 
or fourteen years that it has been so general. It is said, you can 
try every thing at law; the discovery having beeu given. But 

flfj Mte, voL ii. 483. fejl Batt, 48. Ex parte Peek, ante, Tohvi. 603^ 
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I have considerable doubt, whether there is not sufficient ground 
for the plaintiff to say, that, after they have tried an action, still, 
if he chooses, the instrument is to be delivered up; and instead of 
this species of proceeding, which in many cases the Court would 
not have permitted, the Court should be assisted in the old way 
by a proceeding at law permitted under directions and regulations 
of its own. (l) 

I say nothing as to the Lis pendens applying to negotiable secu¬ 
rities. But the order for restraining the defendant in this case, 
is not conclusive upon this point. You are obliged to come here 
for injunctions upon mortgages, conveyances, &c. which I have 
known three or four deep. But even then, unless the instrument 
is delivered up, you are not relieved from all danger. The very 
circumstance, that the holder may compel you to defend yourself 
against the demand with the expense and vexation attending a 
suit, is a more reasonable ground for entertaining jurisdiction ori¬ 
ginally than for departing from the established doctrine. There¬ 
fore I do not admit, that this Court will not examine the facts of 
the case, with a view to determine, whether relief shall be admi¬ 
nistered or not, merely because an action may be maintained. I 
agree, when the discovery is obtained, if the facts are contradic¬ 
tory, a Judge sitting here would act rashly if he should not desire 
the assistance of a jury ; and if matter of Iuav arises, unless it is 
very clear, be ought to take advantage of the assistance he can 
have as to that. But, if the facts and the law arc indisputablv 
clear, I cannot admit, that it is not within the jurisdiciion of this 
Court and the due application of those circuinstances to act, not 
only without sending them, but without allowing tiiem to go to 
law. At the hearing the Court will determine, whether an action 
ought not to be tried; but is not bound till the hearing. 

Another ground for continuing this injunction is, that the dates 
and other circumstances, which may be very material, as to the 
hona fides with which received this bill, arc very loost-lv 
stated in the answer. 'I'lic circumstances, therefore, require the 
injunction to be continued, and it is within the jurisdiction to do 
so. As to depositing the bill of exchange and the letters, it is 
clear, that under the circumstances admitted in the answer Bolt 
ought to be restrained from negotiating this bill; and, if so, the 
bill ought to be deposited. Bolt ought to have an opportunity of 
applying for the production of it in all circuinstances, in which it 
may be necessary: the Court taking care, that it shall still conti¬ 
nue in the same custody. I he lettirs also ought to be produced. 
They may be extremely material evidence either here, or at law 
if it should be sent there, upon the bona fides with which Bolt 
received this bill. 


1802. 



[ 416 ] 


Afterwards by a further answer, put in upon exceptions. Bolt 
submitted to the relief prayed against him ; and by consent, the 
bill, which had been deposited with the Master, was delivered up 
, U) the plaintiff to be cancelled; and Bolt was ordered to discon- 
• tinue his action. 


1(1) See Eamkon v. Cummina, 2 Johns. Cha. Kep. 517.J 
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July 24/A. 
^iugint 3(1- 

To obtain 
a writ t)f JVi! 
exeat Regno 
tlic aflldavit 
must be posi' 
live as to the 
intention to 
quit tlic king¬ 
dom, or decla¬ 
rations to tliat 
elFcct. It is 
sufficient, that 
the debt will 
be endanger¬ 
ed; without 
stating, that it 
is to avoid 
the jurisdic¬ 
tion. (1) 

No injunc¬ 
tion upon be¬ 
lief of an in¬ 
tention to cut 
timber. 

JVIf exeat 
Regno a high 
prerogative 
writ. 


ETCHES p. LANCE. 

AIR, l.EACH^ for the Plaintiffs moved for a Ne exeat Regno. 
Thu ulHdavit in support of the motion stated, that the sum of 
1.5,000/. was reported to be due from the defendant; that the 
plaintiff was entitled to a certain part of that sum ; and that t^e^ 
deponent is informed and believes, that the defendant was appoint¬ 
ed to an office under the East India Company at Canton; and 
therefore the deponent believes he intends to go abroad. 

The Lord Chancellor. Does the Court grant this writ upon 
belief and information, that the defendant is appointed to a situ¬ 
ation abroad, and therefore the deponent believes he intends to 
go ? Must not something more positive be sworn as to the fact 
of his going abroad, or declarations ; and ought not the affidavit 
to state, that he is going to avoid the jurisdiction of the Court? 

I have refused the motion, where the affidavit was nothing more 
than that the deponent verily believes, the defendant is going 
abroad. I never would grant an injunction upon an affidavit, 
stating, that the deponent verily believes, the defendant is about 
to cut timber. The application of this high prerogative writ to 
these purposes can only be justified by usage and practice. If 
they will not warrant it under such circumstances, I do not know 
upon what it is to stand. Lord Rosslyn lately considered it in 
the nature of equitable bail, faj 


[ 418 ] The motion stood over, to search for precedents, and to get .i 
positive affidavit. 

.lugustod. An affidavit was produced, that the defendant informed tlu 
deponent (the plaintiff) that he (the defendant) had that ap¬ 
pointment at Canton >* and that he is going out in one of the next 
ships to reside there; and the deponent believes, if he quits the 
kingdom, the recovery of the balance reported due to the plaintiff 
will be greatly endangered. 

Air, Leaehs in support of the Motion, The books do not afford 
very decisive evidence upon this subject; though inferences may 
be drawn from them. Prac. Reg. 289. Lloyd v. Cardy, fa) Ba¬ 
ker V. Dumaresque: fh)\n which case he was returning to the 
place of his abode. All the cases support the inference, that it is 
sufficient, that the debt will be endangered; though the motive for 
quitting the kingdom is not to avoid the jurisdiction. 

The Lord Chancellor. There are some later cases, of par¬ 
ties, inhabitants of the West IndieSs going there. Atkinson v. 
Leonard (c) and the reasoning upon it are very satisfactory. 
You may take the order, (d) * 

fa) See Ruitell \.,daby, ante, vol. v. 91. fa) 418«Prec. CA. 171’ 

fb) 2 Jltk 66. fcj 3 Bro, C. C. 218. fd) Oldham v. Oldham, ante, 410- 

1(1) See the note to J)e Carriere v. Calonne, ante, vol. iv. p. 577.| 
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1802. 

MILLET ROWSE. 

July 31*1. 

'y AMES THOMPSON having been married to Mary Withers^ Upon a mar- 
a ward of the Court of the age of fourteen, by license, to procure 
which he took the usual oath, a petition was presented ; and the fla^ant 
.parties, and the clergyman, (aj who performed the ceremony, circumstan. 
attending in Court under an order for that purpose, and the ces, the hus- 
young woman appearing evidently to be under age. Lord Rosslyn^ 
then Lord Chancellor^ severely reprimanded the clergyman; and o'Jfafarse^oaihj 
committing Thompson^ directed that he should be prosecuted, tliat she was 
lie was accordingly indicted ; and convicted ; and having suffer- of age, the 
cd the punishment of the pillory and imprisonment he presented clergyman 
a petition ; praying, that he may be discharged upon executing a attend, and 
settlement according to a proposal, approved by the Master. His reprimanded: 
proposal was that the property, to which the infant was entitled, the husband 
consisting of ItXX)/. stock, should be vested in trustees for the and^r-* 
separate use of the infant for life; and after her decease for the deped to be 
children ; if there should he no children, and she should survive, indicted. Be- 
in trust for the infant, her executors, and administrators ; and if '"fT convicted, 
he should survive, for him, his executors, &c. suffered the 

A petition in opposition was presented by the mother of the punishment, 
infant; making a clilfcrent proposal. upon his peti- 

Mr, RonpelL for the Petitioner Thompson, — Mr, Pemberton, 

...... y w ’ charged on ex¬ 

ecuting a set¬ 
tlement the 

* The Lord CHANcr.T.i.oR, In a case flagrant as this is, I should Jord Chancel- 
have made all the alterations proposed by the petition of the mo- would not 
ther. The only settlement I ever will approve is this. Instead of posaP^vli!^" 
trustees, the fund shall stand in the name of the Accountant Gene- him anyfui^ 
ral ; where it will be always safe; and a trust shall be declared thcr interest 
for the separate use of this infant for life, to be paid to her from 
time to time, and not by way of anticipation, during her life: after and*no ddU^ 
her decease the capital to go among all her children by this or any dren, under 
other marriage ’ if she dies without any children in the life herappoint- 
of Thompson^ then according to her appointment by will; and, in 
case she makes no appointment, to her next of kin. In case he i^ransfer- 
redeems himself by good behaviour during her life, she may give red to the Jle- 
it to him by will. If she does not, I never will let him touch a ronntunt Gene- 
farthing of it. If she survives him, it shall go according to her ipust^ieciared 
appointment by deed or will, and if she makes no appointment, to'pay iht^di- 
to her, her executors, &c. vidends to her 

When he shall have executed a settlement according to these separate use 
directions, and not till then, let him be discharged, I shall give 
him no costs. The costs of the other parties must come out of and not by way 
the fund. ofaiHicipa- ^ 

... her 

^ecease the capital among all her children by any marriage: if none, and he survives, accord- 
ing^to her appointment by will; if no appointment, to her next of kin; and if he survives, 
aftbject to her appointment, to her, her executors, &c. 

No costs to the husband. 

• Priettley v. Lamb, ame, vol. vi. 421. faj 420. Wells v. Price, ante, To1.t.398. 

VoL. VII. 36 
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•Augutt 2d ANDREWS t>. EMERSON. 

The rule, M/l, STANLET moved to open biddings upon a lot sold for 
wnce'of 10 » offering an advance of 80/,; exactly 10/. per cent, 

per ceni entU 

tics the party Lord CHANCELLOR. That rule of 10 per cent, was not a wise^ 
to open bicl- 
iiiii^>, not to 
prevail m fu* 
ture. 

[ * 421 ] 


rule to * establish. The consequence is, you never get more. I 
remember the time, when no such rule prevailed; and 1 desire it 
to be observed, that in future there shall be no such rule. 


Mr, Stanley then offering 100/. the order for opening the bid¬ 
dings was made, upon a deposit of 200/. and the usual terms of 
paying the purchaser all his costs. 


[ *422 ] 

ItoiiLS. 


BRANSTROM v, WILKINSON. 


August Sth, 
Legacy, when 
the legatee 
shall attain 
twenty-one, 
may be so con¬ 
trolled by the 
apparent in¬ 
tention as to 
postpone the 

{ losseasion oil' 
y, not the 
vesting: as 


THE question in this cause arose upon the following clause in 
a will: 

** 1 give and bequeath to the two twin children of my said niece 
“ Charles Branstrom and Frederick Branstrom my one Dock share 
“ in the present new Dock at Kingston-upon-Hull when they shall 
“attain the age of twenty-one years to be equally divided be- 
“ tween them share and share alike and I appoint Mr, John 
“ Branstrom the father in trust for the same and trustee for them 
“ during their minority and my will is that in case of the death 
“ of either of them the survivor to take the whole and in case 


wiiere it was they both die in their minority I then give the whole Dock 
di-en °when ** share to mv said niece their mother and her heirs for ever,” 
tliey shall The testator appointed his nephew Joseph Wilkinson sole exe- 

atiain twenty- cutor and residuary legatee. 

one, to be * The bill was filed by the testator’s niece and her husband and 
^'between* * inlant children against the executor; praying a transfer 

them, share Dock share. I’he question was, whether the children had 

and share a vested interest before twenty-one. Thie dividends during their 
alike; appoint- minority were claimed by the defendant. It was admitted, that 
therein Trust Dock share was to be considered as personal estate, 
for the same Mr, Johnson^ for the Plaintiffs^ insisted, that the infants had 
and trustee a vested interest in these dividends, given expressly in trust for 
for them dur- (tn-tn during their minority. 

iiOTity**a^*'in Richardi^ and Mr, Horne, for the Defendant, —Nothing 

case of the is given during the minority of these children. To give the divi* 
dends during that period the Court must insert word^s in the will. 
The expression, “ when they shall attain t'fventy-one” must be 
understood “ut” that age. This is Debitum et solvendum in future* 


death of ei¬ 
ther the sur¬ 
vivor to take 
the whole; 


and in case both die in their minority, over. 
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There is nothing but the circumstance, that a trustee is appoint^ 
ed ; and no case has gone the leiigth, ihat that alone will do. That 
appointment might be intended as guardian. A gift to a trustee, 
in .trust for a legatee at twenty‘One, is just the same as a gift to 
the legatee at twenty-one. 

The of the 'Roi.v.s. TVvetc \s t\o Aovifex. wpow AiJeus 

point. It is perfectly clear, what this testator intended to post¬ 
pone was, not the vesting, but the possession. He appoints a 
trustee. How could there be a trustee for them of nothing ? There 
are many cases, in which notwithstanding the word “■ when” the 
interest vested. In Haiison v. Graham I held, that a bequest 
in these terms may be so controlled, .y expressions and circum¬ 
stances, as to postpone the possession only, not the vesting. Of [ 423 ] 
what is the father trustee during their minority? 1 cannot put 
any other meaning upon those words. He intended to appoint a 
trustee for them beneficially. 

Decree, that this Dock share be transferred to the father upon 
the trusts of the will. 

f'oj Ante, vol. vi. 239. 


WHITE o. WHITE. Rolm. 

Auguet 9th» 

THE testatrix by her will bequeathed a personal fund, con- Bequest to 
sisting of about 3000/. stock, for the purpose of putting out our 
“ poor relations” apprentices. Afterwards by a codicil she con- ** * 

fined it to two families. 

Upon a bill to have the trusts of the will carried into execu¬ 
tion, Mr. Richards., for the Defendant., contended, that this was 
not a charity; as if it was to the poor in general; being merely a 
legacy to poor relations; and if not to be supported as a Charity 
it was void; exceeding the limits allowed by law. 

The Master of the Rolls. Are not such cases supported 
as Charities ? Tnere was a case of this kind, Mocatta v. Lon- 
sado, lately before me, where a great number of Jews were the 
objects. I may execute it as far as I can. I do not know why 
those who are ready may not be put out apprentices. 


1802. 

DRANtTROH 

WiuiasoK. 


The Decree directed such of the objects as were ready to be 
put out apprentices; and the fund to be laid out from time to 
time; with liberty to apply. 
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Rolw. OSBORNE V. DENNE. 

Jluffust lOth. , 

The Court THE Bill was filed by a legatee, entitled also in right of his 

residue, on behalf of himself, and as Prochein Amy 
cosis infant legatee, now Mrs. Osborne; and the usual Decree was 

the laxed made; the costs to be taxed ; and to come out of the estate, 

coals. Mr. Cooke, on behalf of the Prochein Amy. desired, that in some 

wa> he may have costs beyond the taxed costs: either by a direc¬ 
tion to have them taxed as between attorney and client, or by a 
reference to the Master, to sue, what extra costs he has been put 
to; observing, that if this cannot be done, no one will file a bill 
on behalf of an infant except in the plainest case ; admitting how¬ 
ever, that this application was against a late decision by the A/as¬ 
ter of the Rolls. 


[ 425 ] 


In Charily 
cases thcCuiirt 
often gives the 
relator costs 
beyond the 
taxed costs. 


The Master of the Rolls. If the Prochein Amy is, to a cer¬ 
tainty, to have all that exceeds the taxed costs, that leads him to 
be very careless, 'rhe inquiry could be only, what was proper¬ 
ly expended. This is a bill filed also by other parties as well as 
on behalf of the infant; and not purely for her right. I under¬ 
stand the Lord Chancellor has said he never will direct such a 
reference. 

Air. Harvey (Amicus CurixJ said, I.ord Rosslyn had direct¬ 
ed a reference for this purpose in the case of Champernoon. 

Air. Romilly (Amicus CuriwJ said, in the Attorney-General v. 
Taylor, faj z very late case of a Charity, upon a gross breach 
of trust, the Lord Chancellor did make such a direction in favour 
of the relators in that particular case ; as otherwise people would 
not come forward to file informations } but not laying it down as 
a general rule. 

The Master of the Rolls said, it was often done in cases of 
Charity. 

No order was made. 


CaJ 2lst July, 1802. 


July 22tl, 26th. 


RIPLEY ». WATERWORTH. 


Upon the THE usual Decree was made in this cause for an account of 
construction the personal estate of the testator IVilliam Marsh Mears. receiv- 
of a deed for ed by the defendant, the executor, &c.; and inquiries were direct- 
the piu-pose of among others, what interest the testator had in a freehold es- 
estate ^ sugar-houses, and in leasehold estates, in the pleadings 

held to be con- mentioned; and what pews or seats he had in St. Thomas's church 
‘verted out and Qg- chapel; and whether they were to be considered as real or per- 

The interest in an estate pnv outer vie to a man, his executors, administrators, and assigns, 
beyond the debts, belongs to those, who are entitled to the personal estate. The executor was 
therefore held a trustee for the residuary legatees. ^ 


2(1) See the note to JBeO r. Phyn, fo$tf 453.} 
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I'he’Master by his Report as to the freehold estate and sugar- 
houses stated, that the testator was seised in fee of three undi¬ 
vided eighth parts of the said estate and sugar-houses; and that 
by,indentures of lease and release of the llth and 12th of May^ 
1790, the same with the remaining five eighth parts W'ere convey¬ 
ed to the defendants William Tennant and Thomas Holland^ their 
heirs and assigns for ever, to the use of such person or persons 
• and for such estate or estates as Stephen Watenvorth^ the testator 
William Marsh Mears^ and Margaret Woods^ should together ap¬ 
point ; and in the mean time as to the testator’s three eighth 
parts to the use of the testator for the purpose of carrying on the 
trade in partnership with Waterworth and Margaret Woods^ or 
with such other persons as they should agree to admit as part¬ 
ners ; and, in default of such appointment, upon trust that Ten¬ 
nant and Holland^ or the survivor of them, or the executors or 
administrators of such survivor, should upon the decease of the 
shortest liver of Waterworth^ Woods^ and the testator, or upon 
the dissolution or cessation of such partnership by any one or 
more of the said partners, sell the whole of the said sugar-houses 
and premises, and apply the moneys arising from such sale (after 
paying off the encumbrances thereon, if any) in discharging such 
of the joint debts of the partnership as the joint stock of such 
partnership might fall short of paying; and pay the residue be¬ 
tween the said three partners in the proportions lollowing: to 
the testator, his executors, administrators, or assigns, three eighth 
parts; and the remaining five eighth parts between the other two 
partners; and the indenture contained a proviso, that in case there 
should be no such appointment, as aforesaid, then upon the de¬ 
cease of the shortest liver of the said three partners the two sur¬ 
vivors if they should think proper, or such survivor as might 
think proper, might have and take the part or share of such shf)rt- 
est liver as well of the said sugar-house and premises as of the 
implements, utensils, and fixtures, therein described at the prices 
following: viz, of such buildings, additions, and improvements, 
as may hereafter be erected or made thereon, at such price as 
may be laid out in building or making the same; and of the 
sugar-houses and premises as then enjoyed, with the imple¬ 
ments, &c. at the rate of 3200/. for the whole; upon condition, 
that such price should be paid to Tennant and Holland yf 'iihm six 
months after the decease of such shortest liver. 

The Report further stated, that by indentures of lease and re¬ 
lease, dated the 1st and 2d of February^ 1792, other messuages 
and buildings adjoining the sugar-houses were conveyed to 'Ten¬ 
nant and Hollar^ and their heirs to the same uses. The Master 
did not find, that any appointment was made by the three part¬ 
ners ; and after the testator’s death, which happened on the llth 
of October^ 1792, Waterworth gave notice according to the pro¬ 
viso, that he elected to become the purchaser of the testator’s 
three eighth part of *the premises; which he purchased accord- 
ingly. The Master stated his opinion upon the circumstances, 

> that the testator had a chattel interest in ^e said freehold estate 
and sugar-houses. 


1802. 

Riplsy 

V . 

Waterwokth. 

[ 42C j 


[ 427 ] 
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1802. The Report also stated^ that Thomas Meats ^ the testator’s late 
father, %vas at his death possessed of a lease of four houses with 
RinET warehouses and other buildings and a piece of ground at Cop- 

Wats^obtb Hill^ of another lease of three houses and a warehouse in 

ATSBWOBTB. Street and Mnnesty Lane., and another lease of houses 

and parcels of land in Park Lane and Frederick Street, all in Li- 
verpool, to Thomas Meats, during the lives of three persons and 
the life of the survivor, and after the decease of the survivor to •* 
Thomas Meats, his executors, administrators, and assigns, during 
the further term of twenty-one years. Thomas Meats dit d about 
December, 1773, intestate; leaving the testator, and Mary Rip¬ 
ley deceased, the late wife of the plaintiff, and the defendant Ca¬ 
tharine Mercer his only children and next of kin. The testator 
took out administration to his father. In 1776 the testator agreed 
with the corporation of Liverpool for a renewal of the lease of 
the premises at Copperas Hill; and accordingly by indentures, 
dated the 18th of yanuary, 1776, the corporation in consideration 
of 40/. demised to the testator, as sole administrator of his father, 
his executors, administrators, and assigns,those premises for three 
[ 428 ] lives and the life of the survivor, and after the death of the sur¬ 
vivor to the testator, his executors, administrators, and assigns, 
for the further term of twenty-one years, at the yearly rent of 
O/. 12s, 6d, 

The Report further stated, that the testator purchased the in¬ 
terest of Mercer and Ripley and their wives in the premises at 
Copperas Hill; who by indentures, dated the 1st of May, 1788, 
assigned, conveyed, and released, all their interest respectively, 
to hold to the testator, his executors, administrators, and assigns, 
in such manner as Mercer and Ripley in right of their wives were 
entitled. The testator having also in 1784 agreed for a renewal 
of the premises in Paradise Street and Manesty Lane, upon a fine 
of 67/. by indentures of lease and release, dated the 19th of yanu¬ 
ary, 1784, the corporation made a similar demise to him of those 
premises; and he also purchased the interests of his sisters in 
those premises; and in 1788 in the same manner renewed the 
lease, as to those premises. By indentures, dated the 31st of 
March, 1791, the corporation of Liverpool made a similar lease 
of a piece of land, called the Sandhole, with other premises in Li¬ 
verpool, to the three partners, as tenants in common; which pre¬ 
mises were by a memorandum endorsed to be held as to three 
eighths by the testator, three eighths by Waterhouse, and two 
eighths by Margaret Woods, The Master then having stated his 
approbation of contracts for the sale of part of the propertjr, cer¬ 
tified his opinion, that the testator had a chattel interest in the 
said several leasehold estates. 

The Report also stated, that the testator had two seats in St, 
Thomas's church in Liverpool, one of which descended to him u 
heir at law, of his maternal grandfather, who was one of the ori¬ 
ginal proprietors of the church, and as such'had the seat allotted 
[ 429 ] to him ; and the other descended to the testator as^heir at law of 
his father; who purchased it; and the Master stated, that both < 
the said seats were to be considered as freehold estate, (l) 


{(1) Bates V. SparreU, 10 Mass. Bep. 333.| 
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Exceptions were taken to the Report by the defendants Mer^ 1802. 
err and his wife, and William Ripley^ an infant; stating as to the 
said freehold estate and sugar-houses, that the Master ought to Kipmt 
have certified, that the testator had a fee simple estate ; and that 
the money received by the sale belonged to his heir at law; and, 
as to the leasehold estate for lives, that the Master ought to have 
certified, that the testator had a real or descendible estate and in- 
* terest of freehold in the said several leasehold estates; and that 
the same belonged to, or descended upon, the heir at law. 

The residuary legatees, the defendants Stephen and Frances 
Waterworth^ contended, that the leasehold estates, having passed 
by the will, which was not attested by three witnesses, were to 
be applied, as personal estate disposed of by the residuary clause, 
and not as upon an intestacy. In that point they were opposed 
by the next of kin. 

Mr. Mansfield^ and Mr. R, Smithy Mr. Richards^ and Mr. Hol- 
list^ the Solicitor-General^ and Mr. Bell^ for different parties^ in 
support of the Exceptions, —^The question upon the first excep¬ 
tion is, whether this is a trust of real estate for the heir at law; 
or whether by the deeds, that were executed, it was converted 
into personal estate. It is to be considered real estate at the 
death of the testator, upon this short principle; that what was 
not at that time absolutely converted cither in law or equity, but 
merely to answer a particular purpose, for which a conveyance 
was to be made, remains real estate. For any particular purpose, [ 430 ] 
to which the produce is destined, it must of course be personal 
estate : but as between the representatives it remains real. This 
case, though the question arises upon deeds, is like the lute cases 
upon wills ; directing the conversion of real estate into personal; 
and yet, if the purpose, for which the conversion is to be made, 
does not exist in the life of the testator, and the disposition by 
the will fails, so that there is no reason for the conversion to an¬ 
swer the purposes of the will, in the view of this Court the es¬ 
tate remains real for the benefit of the heir. 

The last case of that sort is Collins v. Wakeman; (a) \n which 
all the cases upon the point are referred to. That was as strong 
a case for defeating the right of the heir as could be imagined: 
yet it prevailed. The words in this deed, with regard to the pay¬ 
ment of the money, are mere words of course: executors, ad- 
** ministrators, or assigns and the inference is, that the words 
“ heirs” and ” executors,” 8ic. were used indiscriminately, as 
meaning representatives. The liberty of preemption to the sur¬ 
viving partner is strong to show, that till then it continued real 
property. The clear object of the framers of this deed was, to let 
in the debts of the partnership, as well as any other encumbrances 
upon the estate. The power of sale was only in aid of the other 
funds, to pay the partnership debts; and could only be intended 
to suit the exigencies of the trade. There was no necessity for 
exercising it. Thei^e was a use executed in the testator for the 

w 

r«J .Ante, Tol. ii. 683. See also Brvm v. Bigg, ante, 279, and the references, 
aqd Bell r. Phgn, the next case. 
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1802. purpose of carrying on the trade in partnership. It must be real 
or personal in all events. Whether the legal or equitable fee was 
Kiput in * the testator at his death, in one event, it could not be personal 
estate. Suppose he had nut died first, and the estate had b^en 
r * n 1 object of a sale would have been to pay the encum- 

^ ^ branccs, and the debts of the trade; which might nave been done 

by a charge; and the residue would have been real estate in him. 
In Hewitt v. Wright (a) Lord Thurlow observes the diflference * 
between a charge and residue ; that a charge is personal from its 
first creation; but a residue continues real till converted, (b) 

The interest, which is the subject of the second exception, also 
belongs to the heir ; and cannot go as personal estate by this un¬ 
attested will. In Westfaling v. Westfaling (c) Lord Hardwicke 
said, it would go to the executor as special occupant, (d) That 
is singular upon the Acts of Parliament, the Statute of Frauds, f eJ 
and Mr, Fazakerly's Act; ("JD and is in opposition to the autho¬ 
rity of Dyer^ Roll^ and Comyns ; that being an estate of freehold, 
it cannot go to the executor as special occupant. It is quite ano¬ 
malous, if an executor in that character can take freehold estate. 
But the present question is not that; but, whether this lease for 
lives can pass by an unattested will; being made by the law clear 
personal property. Lord Redesdale could not discover any case 
in which that point was decided. It would be directly against 
the Statute of Frauds; the expression of which being “ any estate 
“ pur auter vie,” without any qualification, it is impossible to say, 
it can be devisable in any other manner than with three witnesses. 
Afterwards the special occupancy of the heir is noticed. By the 
[ 432 ] other Statute it is distributable among the next of kin, as personal 
estate: but it is not made personal estate ; and the same word 
“ devise” is used. All the authorities treat this as real property, 
though not an inheritance, a descendible freehold: Low v. Rur- 
ron^ (a) Oldham v. Pickerings (b) St, yohn^s College v. Flem¬ 
ings (cj Williams v. Jekyl. (d) 

The Attorney-Generals Mr. FonblanqnCs and Mr. WhishaWsfor 
the Report. —The doctrine of the Court, upon the point arising on 
the first exception, after fluctuating some time, is now settled by 
Ackroyd v. Smithsons (e) Walker v. DennCs (f) and the succeed¬ 
ing cases; and the general doctrine is deduced by Lord Alvanle^s 
from the various decisions, in the late case of Wheldale v. Par¬ 
tridge; (g) referring to your Lordship’s argument in Ackroyd 
v. Smithsons and to Ashburner v, Mac Guire, (h) The point 
upon which Ackroyd v. Smithson was determined, is, that, sup¬ 
posing all the legacies lapsed, the heir might have called for a 
convevance. 


faJX JBro. C. C. 86. J 1 Bro. C. C. 90. fcj 3 Atk. 460. 

Cd J 3 Atk. 466. feJ Stat. 29 CA. 11. c. 3. s. 12. 

CfJ Stat. 14 Geo. 11. c. 20. s. 9. fa) 4f2. 3 I*. Will. 262. 

ChJ’2 SaJk. 464. Carth. 376. 320. 

Cdj2 Vea. 681. f* J 1 Bro. C. C. 503. CfJ'Ante, vol. ii. 1?0. 

CsJ Ante, vol. v. 388. ^0®’ 
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This estate was under a contract of sale, and the price stipulat- 1802. 
ed, provided, the persons having an option chose to take ad van- v— 

tage of it. This provision was not by any means made merely Ripiet 

wijh a view to the exigencies of the trade ; but that the interest 
of the deceased partner should be absolutely converted, and there 
should be an end of the trade, whether these persons should choose 
to purchase, or not. The words “■ executors, administrators,” &c, 

> are material to show the intended quality of the estate. The in¬ 
tention manifestly was to convert out and out. Certainly at the [ 433 ] 
death of the testator it had the quality of real estate: but the pur¬ 
pose required conversion. In all the cases the trust resulted in 
respect of the title of the heir, provided he should answer the pa¬ 
ramount purpose; as in the instance of a devise charged with 
debts, &c. The consequence of the construction contended for 
would be a tenancy in common, destructive of the business. The 
primary object of this conversion was to pay the debts, and then 
to pay over to the executors, not to the heir; and the purpose re¬ 
quired the conversion, to prevent the consequence of the surviv¬ 
ing partners being entangled by a tenancy in common with the 
heir; which might have interfered with the purpose of carrying 
on the trade. Even if there should be no debts, the property is 
to be sold. 

Upon the second exception, the most sensible and reasonable 
construction is to consider the persons pointed out as entitled to 
take. Why is not an executor to be considered special occupant 
as well as an heir at law ? In The Duke of Devon v. Kinton (a) 
the Lord Chancellor took it, that even before the Statute of Frauds, 
if an estate pur outer vie came to an executor or administrator, it 
would be assets. The Statute providing, that, if there is no spe¬ 
cial occupant, it shall go to the executor, it would be strange, that, 
where it is given expressly to a man and his executors, it should 
not go to the executor. The fair construction of the latter Statute 
is, that either in the case of no devise or a devise intended to pass 
the property, but not executed according to the Statute of Frauds, 
it is to be distributed as the personal estate of the testator or intes¬ 
tate. If there is a special occupant, the case is beside the Statute; 
and that there is, Westfaling- v. Wcstfaling^ following the case in 
Vernon^ is an authority. In Oldham v. Pickering there was no [ 434 ] 
special occupant: the limitation being to a man and his assigns i 
and therefore the administrator was immediately within the Sta¬ 
tute. The purpose of the Statute of Frauds was confined to mak- 
king it assets; and it was not distributable till the latter Statute. 

The executor then as special occupant takes it as personal estate, 
chargeable with the debts, and subject to application as personal 
estate after the debts paid. Lord Hardwicke^ and Lord Kenyon 
in Atkinson v. Baker^ (a) describe it as personal estate. It is 
charged then with all the considerations and duties attaching upon 
personal estate; and ^he constant usage has been so to consider it. 

* Mr, Mansfield^ in -With respect to the first exception, 

this estate cannot be considered converted out and out. This is 


C9j 2 Vent. 719. 

VoL. VII. 


CaJ 434. 4 Term Rep. 229- 
37 
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1802. quite unlike the cases of absolute contract, depending upon the 
V—^ principle, that what is to be done is considered as done. The 

ItiPLET expression “ executors, administrators, or assigns,” is used very 
inaccurately. 

As to the second exception, there is not a hint, that the executor 
takes as special occupant, till it was mentioned by Lord Hard- 
wicke in the case referred to; the decision of which did not re¬ 
quire it. The reason assigned in Comyns and other books, why' 
he cannot be special occupant, is a reason of tenure, producing 
that singular thing, which remains to this day, general occupancy; 
viz. that there would be no occupant liable' to the Lord for his 
services and duties before probate of the will. No such thing is 
to be found in any of Lord Coke’s works, or any other old book. 
It is no where converted into personal property ; but by the Sta- 
[ 435 ] tute of Geo, II. it shall go and be distributed as personal estate; 
and it is made deviscable only with three witnesses. 

The Lord Chancellor. Upon the subject of the first excep¬ 
tion I am strongly inclined to think, this is personal estate; being 
of opinion, that upon the true construction of the deed the parties 
had contracted with each other, that, when the partnership should 
be determined, whether by the act of the parties or of God, the 
property should be converted to all intents and purposes. 'Fhere 
IS an obvious difference from all the cases; which establish this 
Generalprin. general principle, that where a person dealing upon his own pro- 
ciplc, iliat petty only has directed a conversion for a particular special pur- 
\vhercaperson qj. out, but the produce to be applied to a particular 

his own pro- purpose, when the purpose lads, the intention lads; and this Court 
periy only has regards him as not having directed the conversion. But, first, 
directeclacoii- this IS a case, in which, not an individual gives directions by will 
version for a^^ ^ther instrument as to his individual property, but three per- 
posc, or out sons are contracting with each other as to what is to be done with 
and out, but property of a very peculiar nature. By the deed it is to be con- 
the protlucc sidered part of capital or stock in trade. The subject, I admit, 
to aDurdcular combined with a great number of fixtures, utensils, 

puipose, when and implements; many t)f which are personal. There being three 
the purpose parties, it was rational that they should so engage: and that, when 
failb, the in- the partnership should cease, the property should by mutual agree- 
Ind 'thl/court *nent be disposed of; as should be most beneficial to all of them, 
regards him as It nras beneficial, that the whole should be sold out and out at the 
not havin'- di- end of the concern, rather than that each individual third part 
reeled the should be brought to market. My idea upon the whole deed is, 
conversion, ^ partnership was proposed between these persons, entitled 

to this property in eighths. It was necessary they should bring 
[ 436 ] in capital; and have a place for carrying it on; to purchase uten¬ 
sils, See.; in which they were to have similar interests, as in the 
houses, for the benefit of the trade, though many of them were 
personal; and they agreed to carry on the tyusiness as long as it 
should be their pleasure. The question is, whether three persons 
engaging in a purchase of real property, such as this, and to 
applied to such purposes, might not, and did not, contract, that, if' 
the partnership should be dissolved by the act of all or the dedth 
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of one, it should be all sold together for the purpose of producing 1802. 
more benefit upon the sale. There is another purpose, very ra- - v —^ 

tional; a stipulation, that, if this concern should cease by one part- Biplgt 
ner choosing to go out, the others wishing not to dissolve the YTAnnvovtt 
partnership, but to go on, should have liberty to purchase the 
share of him retiring, for a certain, fair, valuable consideration. 

So, in the case of death. There is an obvious inconvenience, if 
* two wishing to go on should not be able to compel the third to 
sell, but should be entangled with him as landlord of that share; 
provided they could prevail upon him to demise it. The question 
therefore is, whether three persons, having interests as tenants in 
common, and looking to these events, the death or retirement of 
one, might not contract in this manner, in order to make the most 
of property, though real in a strict sense, yet commercial in its 
nature, to sell it altogether; and upon this deed, though extreme¬ 
ly inaccurate, 1 think, such an intention appears ; and the meaning 
upon the whole is, that if the surviving partners chose to buy the 
share of the deceased or retiring partner, to be estimated accord¬ 
ing to the proviso, they should have that option to buy out his 
interest in that manner. [*43/] 

In a case before Lord Kenyon^ at the Rolls^ upon the 15th of Property 
Februaryy ITSS, IF/iitmore demised to Douglas * for seven t’ears, IJn^er^tTe ef^ 
with a covenant, that, if the tenant, after the 29th of September^ a con- 

1761, and before the 29th of September^ 1765, should choose to tract by rela- 
purchase the inheritance for 3000/. Whitmore would convey to don ; though 
him. In 1761, before any election, Whitmore died ; and left all jg 

his real estate to Bennet in fee, and all his personal estate to Ben- pended on a * 
net and his sister equally as tenants in common. In 1765, before contingency, 
the time mentioned. Waller^ who purchased the lease and benefit "ot in the op- 
of the agreement from Douglas^ called on Bennet to convey for 
3000/.; which conveyance was made in consideration of that sum. „oi ,aif^ 
Afterwards the sister and her husband filed a bill against the re- place during 
presentative of Bennet^ claiming a moiety of the 30(X)/. and inter- 
est, and it was decreed accordingly; and though the testator 
could never have compelled the lessee to purchase, yet, when 
the assignee made the election, it was held the personal estate of 
the testator, and not to belong to the devisee of the real estate. 

Another case was there mentioned. A man having a timber 
estate, agreed to sell a given quantity per annum^ to be chosen by 
the vendee. The'owner died ; and a vast deal of timber was cut 
' after his death; and that timber, though in the option of the buy¬ 
er, was held to be the personal estate of the party to the contract. 

That is a very strong case. 

As to the other question, it is singular that it falls to me to 
decide it for the first time. It is impossible that the exception 
can be right, in stating that it descended upon the heir. I always 
understood that this was a freehold; though the word “ descend- 
** i4/e” has been inwtly applied to it; C^J for though he is de¬ 
scribed as heir, he’does not take as such, but as a special occu- [ 438 ] 
phnt named in the grant. An opinion of Mr. Booths treating up- 


f'aj C*. Ut. 239. 
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1802. on what have been inaptly called intails and contingent remain- 
V—^ ders, notices the impropriety of that: every person named or 

Rmn described by the term “ heirs,” &c, being merely a special occu- 

Watiewobth *’ description ascertaining the person to take, not by de- 
scent, but as named in the grant as special occupant. It was 
never doubted, that it was in a sense a freehold estate. It must 
be taken, either that the executor may be special occupant, or not. 
If the reasoning to prove that he cannot, is sound, it follows, that * 
a grant to A. his executors and administrators, must be construed 
as if those latter words were not inserted. If so, it is directly 
within the Statute of Frauds and the other Statute together; for 
then there is no special occupant whatsoever; and the Statute of 
Frauds w'ill directly attach; and it will go to the executor or admi¬ 
nistrator, because there is no special occupant; and at least is 
personal estate to the extent of being assets. In the case in Sal- 
keld^ the question arose in a Court of law between the Statute of 
Frauds and the other Statute, whether the Court would compel 
him to do more than to pay the debts. The decision, as far as it 
goes, is, that the Court would not interfere further. Yet I doubt 
whether an executor or administrator ever takes any thing as 
such, that he would not be bound to apply as personal estate of 
the testator. That doubt is founded upon this; that, when the last 
Statute passed, it did not recognise that case as well decided ; 
treating it only as raising a doubt; reciting expressly, that doubts 
had arisen. It is clear, that after that Statute, if an executor or 
administrator is incapable of being a special occupant, they cannot 
hold for their own benefit any part of the personal estate taken 
under the Statutes. It is equally clear, that, as far as the party 
dies intestate, it is not by force of the will, but of the Statutes, 
[ 439 ] that the distribution is to be among the next of kin ; and unless 
the doubts recited by the Statute are ill founded, the consequence 
is clear, that the exception, as taken, cannot he allowed; for it 
would prove, that, if this had arisen before the last Statute, and 
the executor was incapable of being special occupant, it would 
have gone to the executor to the intent to pay the debts; and 
then the question would have arisen here, whether there was an) 
trust for the heir. It would be very difficult to maintain that ; 
and either the executor must have kept it himself, or it mu'^t 
have been laid hold of in a scramble. In the case in Pet re Wil¬ 
liams^ ("a) \xi the note, it is said, it is distributable in Chancery. 
That fortifies the doubt, that this Court has always considered 
that what an executor or administrator takes as such is clothed 
with a trust of that kind; and that confirms the proposition, that 
it is not to go to the heir. The Statute of Geo. II. orders a dis¬ 
tribution, if this Court would not; if it would, there are two au¬ 
thorities to take it from the heir. 

An ulterior and different question is, whether, if this is taken 
from the heir, it is to go as the personal estate undisposed, or 
with that which is disposed of; and not by the mere effect of the 
disposition, but by the accumulated effect of th^, will and the 


fa) Will 382, note fa.J See also Witter v. Witter ,3 P. Will- 99. 



Cases in Chancery. 


439 


Statute, or rather the Statute disposing to the same purpose of 
what is undevised as what is devised. It is not a great stretch, 
though hazardous, to say, the Statute meant to apply both to tes> 
tacy and intestacy. The difficulty is, that both those cases must 
have been contemplated; for if the executor gets it by the Sta- 
tute of Frauds, there must have been a will; if the administrator, 
in all probability an intestacy: and that Statute has both expres- 
’ sions. If the legislature intended in all cases, either of intention \ 440 ] 
to dispose, or not, to give it to the next of kin, they would pro¬ 
bably not have used any other expression than “ distributed 
not *■* shall go, be applied, &c.” So “ the personal estate of the 
“ testator” is a singular expression; for upon the construction now 
pressed it would have been sufficient to have said, if the party 

dies intestate.” 

Ail 1 have said is upon the notion, that an executor cannot be F.xpcutor 
a special occupant; which is a strong assertion now fron> the au- » spt‘* 

thority in Vaughan and the other considerable authorities; and 
Tord Hardtuicke in Westfalmg v. WestJ'alingy treats him as capa¬ 
ble of being so. It might be be said, he is a species of special oc¬ 
cupant ; and the law in early periods might struggle against ge¬ 
neral occupancy to say, that by relation when appointed he should 
take from the general occupant; and considering, that the grant 
itself affects to give it to executors, there is not much favour due 
to the objection, that the executor as executor shall not take un¬ 
der the grant of the grantor. 

But the question remains, if he does take as executor, has or 
has not this Court considered him as taking for the benefit of 
those, who take the personal estate ? In the case of intestacy the 
administrator does take for the benefit of those, who would in 
that case take it. Whether that reasoning will enable the Court 
to say, that an executor, who will not be permitted in this Court stock be- 
to take for his own benefit, shall apply it for the benefit of those, queaihcd by a 
who gave him the character of executor, is new. 1 rather incline wuhout 
to hold it. The case of stock affords some analogy. Under all jg subject, in * 
the acts stock cannot be given by will except with two witnesses: the hands of 
yet this Court often considers it given without witnesses; and for the executor, 
the purpose of a residuary bequest. Lord Thurloxv has said, the {j^* 

executor takes it as executor; but takes it still under the * will: will; even for 
yet it is expressly against the Statutes requiring expressly two wit- the purpose 
nesses. He reasoned it thus ; that the will was a direction to the residuary 

executor how to apply it; though it was not devised by that will. ■ 

[ ♦ 441 ] 


The Lord Chancellor. This case is involved in great diffi- 
culty of form, as well as turning upon one or two considerable 
questions. Tlie Master^s Report does not answer the inquiry. 
The Master was only to state, what the interest was. The re- 
'ference also oughf to have been to state, what deeds, &c. were 
Executed; apd the Court ought to have reserved to itself thc 
question as to the right to the property. The Master has report¬ 
ed, that this property was a chattel interest. 
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18(^. 'I'he considerations are very different, whether it is a chattel 
interest, or a freehold interest in this Court clothed with a trust 
Rmxr for persons claiming the personal estate. 1 do not wonder, that 
*’■ in framing the second exception, great difficulty was found, what 
ATEBwo B. expression to aj)ply to this sort of property; for upon the cases I 
have found it very difficult to determine, under what phrase to 
describe this interest. If I had been aware of the importance of 
the point upon the second exception, I should have called in the * 
assistance of the Master of the Rolls, The question seems to me 
to be new: what is to become of the property in a leasehold es¬ 
tate for lives, originally granted to a man, his executors, admi¬ 
nistrators, and assigns, beyond the point of the payment of the 
debts. 1 take it to be thoroughly settled, that a leasehold estate 
for lives, if of a freehold character, when so granted, is assets for 
the payment of simple contract debts; and, in this respect at least, 

[ 442 ] this freehold is distinguished from all other freeholds. But it has 
never been decided in specie^ what is to become of such an inter¬ 
est,. so granted, after the debts paid. The case in that respect is 
new; and the point difficult; for every Judge has avoided a de¬ 
cision upon it. 

I am clearly and decidedly of opinion, that the last proposition 
of this exception, that these estates belonged to, or descended up¬ 
on, the heir at law, cannot be maintained. In every view of it, 
and subject to all the difficulties belonging to the question, my 
opinion is, that if the executor is not a trustee for the next of kin 
or those taking under testament the personal estate, he has him¬ 
self a better right than the heir; and, without going through all 
the cases, it might be made out by unquestionable authority, up¬ 
on a reason analogous to those given in the species of case, that 
Tenant pur I am about to mention. Where a tenant pur aiiter vie had made 
^ lease for years, and the lessor died before the under-lease ex- 
vearsi anddied Cestui que vie still living, the lessee for years would 

(luring that in that case take the estate itself; for to occupancy there are ne- 
lease, living cessary a vacant possession, and a filling up of it by some person, 
r!fe ^he lea”* meant to occupy; and no one could enter upon the lessee for 
see for years* Therefore if he chose to say, his lease should merge in 

would takethe the freehold, the estate would be full of him ; and he would take 
estate itself, jt as his own. So the executor being in possession of the estate, 

estate full of him, it is impossible that he can be a trus- 
a%ManTpo8- heir. The heir is therefore quite out of the case ; and 

session, and a the question is between those claiming under the testament and 
filling up of it the next of kin, and the executor, except as to the twenty-one 
#on*whomcant » which interest is clearly personal estate; and passes by 
to occupy. will. 

This question upon the authorities is involved in great doubt 
[ 443 ] and obscurity. First, without presuming to state which of the 
authorities are most conclusive, there appears to be great coun¬ 
tenance given in many books to the same sort^of difficulty in mak¬ 
ing the heir a special occupant, as in making the executor one) 
for if this is a descendible freehold, the heir takes by descenf; 
andj, that it is so in a sense, is excessively difficult to deny upon 
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Vauffhatt^s very learned and able argument, CaJ alluded to in all 
the books upon this subject, and particularly noticed in Mr, Har- 
j^rave's note, fbj Vaughan's expression is very like that in Sey- 
mot's Case, (c) Vaughan says, (d) The heir hath it not as a 
** special occupant; for if so, such heir were an occupant; which 
he is not ; for a special occupant must be an occupant; but he 
takes it as heir, not of a fee, but of a descendible freehold; and 
not by way of limitation, as a purchase, to the heir, but by de- 
“ scent&c. He then cites Bracton^ to prove, that an assize of 
Mart d'Ancestor might be maintained by the heir. Lord King 
seems also to think, that the question, as a question of assets, 
must be considered both with reference to taking as special oc¬ 
cupant and in some other character, (e) Lord Coke in Seymor's 
Case says, he is special occupant, but in a manner. In other 
hooks it is said, that he is not only special occupant, but he tulces 
by descent. I do not quite understand this sort of language. But 
with this sort of language as to the title of the heir, it is a clear 
fact, that, long previously to the Statute of Frauds, the observa¬ 
tion of the Courts was thrown upon the effect of these grants of 
an estate to a man and his assigns, to a man, his executors, and 
assigns, or his executors, administrators, and assigns. That Sta¬ 
tute upon reading it does not appear intended to apply to such 
grants. From the early cases the question seems to have arisen, [ 444 ^ 
whether these estates were deviscable; and it was held, that they 
were not; though they had a descendible nature about them. Up¬ 
on the Statute the observation is very proper, that if the execu¬ 
tor was considered as special occupant, as the heir was, it is very 
singular, that there is no express provision as to estates so grant¬ 
ed to executors. If previously the executor was considered as 
being the special occupant, or “ in a manner,” or “ as it were,” 
special occupant, this Statute has not said, what is to become of 
the estate, in case there is such a special occupant; but only, in 
case there is no special occupant; and then only declares, that it 
shall be assets in the hands of the executor, or administrator. It 
is necessary therefore to inquire, what was conceived upon this 
subject previously to the Statute ; which is to be collected from 
the older books. The passages are referred in the more modem 
books. Most of them are in Westfaling v. Westfaling ; and I 
have found Lord Hardwkke's judgment upon that case. The 
Duke of Devon vi Kinton^ first, before Lord Cowper^ (a) and 
afterwards before Lord King^ (h) was, according to the Report 
in Vernon^ a lease, in which originally the grant was to a man 
and his heirs, in the sense, in which those words are used as spe¬ 
cial occupant: but in Peere IVilliams it appears originally grant¬ 
ed to trustees. The heir however might be in a sense represent¬ 
ed as special occupant of the equitable interest. The counsel seem 
to have been taken to be clear, that, if permitted to go to the ad- 

' faJ Heldm v. Smallb^ookef Vaugh. 18r> C’o. lAt. 41. b. note 241. 

• f cj 10 Bep. fS. CV yaugh. 201. 

fej Bvike vf Devon v. .ttkino, 2 P. Will. 380. 

' C*J 2 Fern. 719. fbj Duke of Devon v. Atkina^ 2. P. WUl. 380, 
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ministrator without devise, it would be assets for payment of 
debts generally. The Lord Chancellor states, that it is made per¬ 
sonal estate. The difficulty upon that is, what is the nature of the 
estate in the executor ? Is it freehold ? If so, how is it assets for 
simple contract debts ? It it is to be considered assets # for simple 
contract debts, as personal estate, and the effect of the Statute is 
to be laid out of the question, upon what principle is it personal 
estate to the extent of paying simple contract debts, and no fur- ' 
ther? It is difficult to know, how a principle of law can work that 
distinction ; though a Statute might. But the Statute is laid out 
of the question ; and upon the whole reasoning it is intimated, 
that it would be so, because it is personal estate. In what sense 
personal f Upon the executor's death who would take it ? If 
he dies without an executor would it go to the administrator de 
bonis non? Would it go to the representative of the executor? 
That is left in doubt. Would it be freehold estate in the man 
who first got possession ? That is left in doubt. But the clear 
opinion of Lord Cowper was, that, whatever was the nature of 
the interest, it was, independent of the Statute, assets for all cre¬ 
ditors generally. It does not rest upon that authority only: that 
case coming afterwards before Lord King; and the account of 
Lord Co-wper's opinion in the argument of Lord Talbot being, 
not only that the estate was assets, but that it was distributable. 
The difficulty upon this case is, that, when it is said, the premises 
are personal estate as naturally as if limited originally to execu¬ 
tors, that involves as much difficulty as the question, what is to 
become of the estate, if granted originally to the executor; and 
all the doubts, that I before stated, occur upon that. What is to 
become of it, if the executor dies without a representative ? Is 
the administrator bonis non to have it: the executor of the ex¬ 
ecutor, &c. ? All that is left undetermined by the language of 
these cases. 

The case of Oldham v. Pickerings in a great many books, was 
also a case long before the Statute of Geo. 11 . and therefore dues 
not at all determine what would have been the opinion of the 
Court, if it had been subsequent to that Statute. That was an 
original lease to a man and his assigns pur auter vie. There was 
no assignment of it: therefore it is directly within the Statute. 
The Judges were of opinion, the Statute made it assets for debts: 
but beyond that they left it just where it was. But it is to be 
observed, that is a case, to which none of the doctrine of this 
Court, as applied to grants originally made to a man, his execu¬ 
tors, administrators, and assigns, could be applied; for that is a 
case, in which the executor is treated as being a special occupant; 
and this Court has considered him with reference to that, and 
also as being personal representative. It was their own by force 
of the Statute, not the grant; and therefore that had nothing to 
<lu with the question, if that grant had originally contained the 
iword executors.” I am not surprised, tha# great difficulty oc> 
•curred to them upon the point, what would become of it after the 
debts paid. It is not easy to determine that in case of the death 
of the executor. In CartheWs Lord Holt even doubts, whether it 
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would not be assets for legacies; and if so, it is very difficult to 
say, it would not for the residue; which is in the nature of lega¬ 
cy. By the note in Peere Williams to The Duke of Devon v, At~ 
kinfy which note being in the first edition of that book, is of some 
authority, it seems to have been the opinion of the author of that ""***^®”“* 
note, that there was an equity to say, if the executor or adminis¬ 
trator took it as special occupant, the effect of his character, as 
'executor or administrator, should fix upon his legal title as such 
an equity for those, who claim the personal estate, to make him a 
trustee. 

In Westfaling v. Westfalin^ it appears, from Lord Harthvicke's 
notes, that several points were made. It was heard in May^ 1746; 
and his Lordship took time till the 13th of Aprils 1747, to con¬ 
sider. The Duke of Devon v. Kinton was cited ; and there is a 
reference “ ^uod videT which I understand as a hint to himself [ 447 ] 
to refer to the original case. Great stress was laid upon that de¬ 
cision. The case was argued very fully; and it was insisted, 
that an estate pur outer vie to a man, his executors, administra¬ 
tors, and assigns, was assets for debts before the Statute. Lord 
Hardwicke says, there are four questions: two of law; and two 
of fact. First, as to the advowson, he held an advowson in gross Adrowsonin 
to be assets by descent at common law for specialty debts, upon assets 
the authority of Co. Lit. 374. b. Sir Thojnas fones^ Robinson v. common*law 
Tangey (a) (l) before Lord King: in which the general question fop specialty 
was referred by the Lords; and all the Judges agreed, that an ad- debts, 
vowson in fee simple is assets in the hands of the heir for the 
debts of the ancestor. Secondly, as to the lease pur outer vie; he 
held such a lease to A. and his heirs, was within the Statute of 
fraudulent devises as to specialty creditors: plainly within the 
words and meaning; and he agreed with Lord Coxvper, 2 Verii, 

719: and he further declared, that a lease pur outer v/e, where 
there is no special occupant, though devised, is by the Statute of 
Frauds, assets in the hands of the executor to pay debts general¬ 
ly; for that Statute in effect made him special occupant in all such 
leases, as if inserted therein. Lord Harchvicke then refers to 2 
Roll, Ab, 151^ fbj and Lord Cow/jcr’s judgment in The Duke of 
Devon v. Kinton^ and the reasoning of Lord Holt in Oldham v. 

Pickerings and in Carthew, In the case in RolPs Abr, it seems 
held, that an executor might be a special occupant; and a case (cj 
immediately follow^, in which it is said the executor shall not be 
a special occupant, because it is a freehold; which cannot descend 
to the executor. Lord Redesdaley in an opinion I have seen, says, 
great confusion has arisen upon that by not referring to a case in [ 448 ] 
Dyer; faj from which it is collected, that the executor is treat¬ 
ed clearly as having a freehold estate. But still, if a freehold, 
it is in contemplation of this Court a freehold, that has got into 
the executor; and the question is, whether he holds it as freehold 
for his own benefit in this Court. If the executor is to be con- 

f'oj 3 Bn. P. C. 556. 3 P. WtU. 398. OJ 2 RoU'a Ab. 251, G. PI. 2. 

CO 2 A^r. O. PI. 3. Ca J 448. I>y. 328. PI. 10 
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sidered as special occupant, the Statute takes no notice of him as 
such. I do nut know how to state the principle, that the execu¬ 
tor is to be considered a special occupant, better than it is ex¬ 
pressed in Bacon*s Abridgment fhj which has brought all the 
subject together ; and which is very well filled up, as to the'l^te 
cases, by Mr. GwUltm: 

“ If a lease be made of land to J, S, his executors and assigns, 
“ during the life of B. the executors of J. S. shall be the special 
occupants, if he dies in the life of B.; for though it be a freehold, 
“ which in course of law would not go to executors, yet they may 
“ be designed by the particular words in the grant to take as oc- 
cupants : and such designation will exclude the occupation of 
“ any other person ; because the parties themselves, who origin- 
“ ally had the possession, have filled it by this appointment:” 

And the reasoning is analogous to rents ; of which, being an 
incorporeal hereditament, there could be no special occupant. 
Therefore, if it was granted to A. during the life of B. by the 
death of B, there is an end of the grant: but if to the heirs, &c. 
then it is said, the executor should be ^r/asi occupant: that is, he 
should take under the appointment and designation of the grant¬ 
or, the person having a right to designate who should take it. 

*Then, as to the Statute 14 Geo. 11. we must look a little to the 
history of the law for the intention of it. First, suppose this sort 
of grant to A. his executors and administrators, during the life of 
another, not at all within the Statute of Frauds : if so, it should 
seem not to be within the Statute 14 Geo. 11. If it is to be said 
in this sense to be within the former, in the words of Lord Hard- 
xvk'ke^ “ that, where it is granted without mentioning the executor, 
the effect of the Statute is to make it go to the executors and 
“ administrators, as if they were named,” then you take this cir¬ 
cumstance, that between the two Statutes the question had arisen, 
what was to become of such an estate under the effect of the Sta¬ 
tute of Frauds; and the Court was of opinion, the executor ot 
administrator as such could keep it against an application in a 
Court of law, notwithstanding any claim of the next <*f kin or 
under a will in the Spiritual Court. "I'hat opinion, however, was 
doubted. Lord Holt doubted, whether legatees should not take 
it; and very considerable doubt was entertained in this Court 
upon the subject. The Statute was therefore made to exclude all 
doubts. First, take it, wliere the executoBs and administratois 
were not named: the doubt was, to whom it was to go alter the 
debts. It seems, the legislature would have left the matter very 
short of a rational and prudent purpose, if they had said simply, 
it should go among the next of kin. How is it to go among them, 
supposing there was no other claim i If one dies, he took it 
as personal estate: does it become real estate afterwards ^ H 
more than one: is it to be divided; and each aliquot part to 
become freehold? Was it intended, that in all cases, where there 
was a will of personal estate generally, funless executed with 
three witnesses, it should not touch this interest: which as to 
the claim of the next of kin would be personal esdite ? 1 have 9 

f6j2Rac.-«6.27r. 
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strong inclination, that the meaning was, that the residuum of 1802. 
such an estate should go with the rest of the personally, where v— 
there was a will; and to the next of kin, where there was an in- Bipiet 
testacy; and that the language of that Statute would bear out that; 
and it would be more extraordinary, that persons claiming by be- 
tjuest should not have been attended to, when upon the Statute of 
Charles II, Lord Holt doubted as to legacies. The question is, 

‘whether, if the executor has the interest, as in the nature of a 
frc' hold, he is not a trustee in equity for the persons taking the 
personal estate ; and a will, not attested by three witnesses, will 
give them a title to call upon him for their benefit; he having the 
interest in him; and the interest not having passed from him. I 
think, that is the case in a Court of equity ; for I cannot think, 
how it should be, that such a property in an executor, indepen¬ 
dent of any Statute assets for simple contract debts, from the 
fact, that it is in him as executor as well as special occupant, does 
not give that title ; because it has in him the nature of personal 
estate. If so, I cannot state the principle for saying, it should he 
personal estate to the point of giving creditors a claim upon it, 
and no further. The character of executor still remains in him. 

He is no less executor, because afterwards he is special occupant. 

If the character of executor raises a trust in him, and an interest 
in others, to that point of giving interests to all who can claim it 
as personal estate, it is personal estate. This was the opinion of 
Lord Cowpci\ and of Mr. Peere IViUiams ; and it would he a 
whimsical state of the law, that, considering it freehold, it should 
be in the power of the ordinary to dispose of it ultra the debts. 

To the heir it could not go, for the reasons I have stated. It 
must theretore remain with the creditor. The opinion of Lord 
Hardwicke also, to a very considerable extent, is in favour of this. 

All admit, it would be assets for debts; and in Williams v. Jekyly 
I.ord Hardwicke says, “ The estate is a term for three lives, not [ 451 ] 
“ created originally as a descendible freehold, to go to the heir as 
“ special occupant, but to the lessee, her executors, administra- 
“ tors, and assigns; so that the executor of the first lessee must 
take this as a special occupant under the limitation.” Ca) 

Lord Hardwicke seems to consider it for that as personal es¬ 
tate. Lord Kenyon also seems to consider it personal. But if 
not, it must now be determined, what is to become of it. If he 
takes it beyond the debts, as special occupant, then, if he should 
not have an executor, (for an administrator de bonis non is not 
sufficient under the original grant) would an administrator du¬ 
rante minore setate take it ? A second executor would be one 
taking it for his own benefit, without any description of persons 
to take after his death. Then if he dies during the life, his case 
would fall directly within the terms of the Statute of Frauds; 
and it would be assets for his debts; and then under the Statute 
14 Geo. II. would gq to his next of kin. It would be very extra¬ 
ordinary, that, if such an estate was given to A, his executors, 
administrators, and assigns, and he should die, his executor pay- 
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1802. ing the debts should hold it entirely for his own benefit; but, if 
V—* that executor should die, his executor should take it under the 

Riplet two Statutes; and by the first Statute pay the debts, and by the 

other hand it over to the next of kin of the first executor. 

WATsnwoBTH. ■pherg js very arduous difficulty in this. But, I rather think, 
in equity such a freehold estate, originally granted to A. his ex¬ 
ecutors, administrators, and assigns, though deviseable as to the 
legal interest only with three witnesses, has been considered as ' 
belonging to those who take the personal estate, by an equity at¬ 
taching upon the character of the executor as executor; and there 
[ 452 ] is extreme difficulty in saying, the administrator should take for 
his own benefit. It is the same as the case of stock; which is to 
be disposed of by will only with two witnesses: but Lord Thur- 
low said, where it is not so bequeathed, devolving upon the ex¬ 
ecutor, it devolves upon him as executor, in trust for those who 
are entitled to the personal estate. This is according to the idea 
of LtorA Hedesdale i and that is confirmed by a conversation I 
had with his Lordship, which produced a passage in the Legacy 
Act; f aj for it was necessary to consider, how the duty was to 
be collected upon estates pur outer vie; where they happened to 
be personal estate; and a clause was introduced into the Statute, 
that they should be valued: the Legislature leaving, as they 
found it, how much was to be personal estate. 

Upon this case, therefore, I am of opinion, that this interest 
can in no event go to the heir; that it does not belong to the ad¬ 
ministrator ; and, as to the point between the next of kin and the 
residuary legatees, that the executor is in this Court a trustee for 
those to whom the testator has given the personal estate by a 
will sufficient to pass personal estate; and therefore he must be 
considered as holding it for the residuary legatees. 

Upon the other question, this is to be distinguished from the 
cases of disposition, being a case of contract; and the value of 
the property enjoyed as real estate during the partnership; for it 
could he in no other form; and the contract applying to every 
purpose of a testator at liberty to dispose with reference to the 
obligation of his contract, 1 am of opinion, it is personal estate. 

Declare, that the money arising from the sale of the sugar- 
[ 453 ] houses and premises, &c. is to be considered as personal estate; 

and that, with regard to the leases pur outer vie, the produce of 
those estates is in like manner to be considered*the testator’s per¬ 
sonal estate. They remain freehold estates to the purchasers 
undoubtedly. 


("aj Stat. 36 Ge.o> III. c. 52. sec. 20. 
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BELL V, PHYN. (1) 


1802. 

Roub. 


> Jul}f20tht26tli. 

yAMES PHTNy Alexander Ellice^ and yohn Inglts^ carrying Real estate 
on business in partnership, Phyn in one-third, the others in un- purchased 
equal shares, as merchants in London^ in 1791 joined with George * 

* Shand in the purchase of a plantation in the island of Grenada,^ held to have 
with the stock, &c. for the sum of 2S^000l,; of which sum 4000/. descended to 
was paid immediately out of the partnership funds of Phyn^ El- the heir 
/ice, and Inglis; and the remainder of the purchase money was the 

secured by bond and a mortgage on the estate. The estate was residuary Ic- 
accordingly conveyed, and the stock, &c. assigned, subject to a gatec. (2) 
term for 2000 years, in trust to secure 21,000/. to Shandy his Bequest to 
heirs, executors, administrators, and assigns, respectively; and the testator’s 
Shand conveyed and assigned to Phyn^ EllicCy and IngltSy their children 
heirs, executors, administrators, and assigns, respectively, two- divided be-^ 
thirds of the estate and stuck, subject to the payment of 12,666/. tween them, 
13s. 4i/. the residue of the consideration for their two-thirds; *'^‘1 

which sum they severally and respectively covenanted to pay. but*^fn*case*of 
The accounts relative to the estate were kept in the partnership death of 
books. Further payments were made from time to time out of any without 
the partnership funds till the death of Phyn ; at which time only heing married 
4000/. of the principal of the purchase money remained due. He ^ Mdren"ti 
died in Decembery 1800; and by his will, dated the 26th of Octo- share of such 
bery 1800, after giving 1000/. a-year to his wife for life, a legacy child so dying 
of 500/. and all his household goods, and other * specific articles, divided 
and giving his son 6000/. he disposed of the residue thus: “ As survii4ngchil- 
“ to all the rest, residue and remainder of my personal estate or dren, and so if 
effects, of what nature or kind soever the same may consist, I one should 
“ give and bequeath the same equally between my three children, only survive: 

“ GeorgCy yanCy and Catharincy to be equally divided between aild^hTv-' 
“ them, share and share alike : but it is my wish and desire, that ing a child, 

“ in case of the death of any of my children (without being mar- her share 
“ ried and having children) the share of such child so dying shall 
“ be divided between the surviving children; and so if one of my Exoneration 
“ children should only survive.” from*:! moirt- 

The testator left his widow and the three children mentioned gage, the per- 
in the will surviving. His daughter yane married William Belly debt of 
and they having ohe child, and the other daughter, filed the bill 
against the testator’s son, who was his heir at law, and one of his p 
executors, and against the widow and the other executors; pray- ^ J 
ing an account of the personal estate, 8cc.; that the sums of 75001, 


{(1) This case, and Balmain v. Share, 9 Ves. 
Jun. 500, were chided at the Rolls. But Lord 
Eldan, says Mr. Belt, in a note to Thamptm v. 
Dixon, 3 Bra. C. C. 199, has decided dinerent- 
ly, in cases where the estate has been pur¬ 
chased in whole, or in part, with partnership 
fdnds. He refers to ttie case of Selkrifg’ v. 

* Baviet, 2 Dow’s P. C. 231, where Lord Eldon 
Hid, " his own individual opinion was, that all 
** property involved in a partnership concern 


** ought to be considered as personal.” The 
case determined by him is Tovmaend et al. v. 
Devaynea et al. reported alone in thewfppencKx 
to Montag\K on Partnerahip, p. 97.{ 

{(2) Goodwin v.Bichardaan, 11 Mass. Rep. 
469. /lords v. Herron, 4 Munf. 316. See Pitta 
▼. Wauffhetal. 4 Mass. Rep. 424.1 

J(3) See Cumberland (" Duke of) v. Codringm 
tan, and lAvingatm v. Jvevkirky 3 J ohns, fiha. 
Rep. 229,312.{ 
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and 500/. produced by the sale cf the testator’s interest in the 
Grenada estate, which took place by agreement, and subject to 
the question, may be declared to be part of the personal estate, 
that one-third of the residue may be paid to the plaintiffs Belt and 
his wife ; and that the other two-thirds may be secured, and the 
interest paid to the other plaintiff, and the defendant George Phyn 
respectively, with liberty to apply for the principal, when they 
shall respectively marry and have children, or die without being 
married and having children. 

The heir, by his answer, insisted, that the estate formed no 
part of the capital of the partnership; and submitted, that the 
sums of 7500/. and 500/. belonged to him as real estate; and that 
as heir at law be was entitled to have the testator’s share of the 
4000/. remaining due of the purchase money, being one-third of 
two-thirds, paid out of the personal estate. 

The widow, by her answer, insisted upon her right to dower. 

Mr, Romilly^ and Mr. Steele^ for the Plaintiff's^ insisted, that 
the money produced by the sale of this estate, which the heir ad¬ 
mits to have been purchased with the partnership property, was 
personal estate. 

Upon the other point, they contended, that the share of Mrs, 
Bell under the will was vested : the gift to the children being ab¬ 
solute in the first instance; and the condition performed. 

Mr, Richards^ and Mr, Stanley^ for the Defendant George 
Phyn, and Mr, Hart, for the lVidow^~—This is not a question 
with creditors. The plantation was purchased by these partners 
to their separate use, independent of the partnership. In this 
estate, therefore, they were as among themselves interested in 
thirds. The creditors of the firm had no claim upon it as part¬ 
nership property. The only difference between this case and 
Thornton v. Dixon faj is, that in this the estate was pur¬ 
chased by, and conveyed to, the partners as a new purchase; and 
was paid for out of the partnership fund. It is simply the case 
of a man who has bought a freehold estate with part of his part¬ 
nership property; and left it to descend. Smith v. Smith fbj is 
a strong case certainly. 

Mr, Romilly, in Reply, —^This case is argued, as if, there being 
so much clear profit from the partnership, they had agreed to in¬ 
vest it in real estate; and taken it in equal thirds. But it is ad¬ 
mitted, that the fact is directly the contrary; that, though the es¬ 
tate was conveyed to them in equal thirds, they were not so enti¬ 
tled, but in the same proportions as in the partnership. They 
were in fact, notwithstanding the conveyance, trustees for the 
partnership. In Smith v. Smith, after all the facts stated, how 
was it possible to consider that partnership property ? The Lord 
Chancellor went expressly upon the agreement. What difference 
arises, whether the estate purchased with the partnership property 
is conveyed to one partner only, or to aU, bu^ not for the same 
interests, in which they are entided to the partnership property ? 
In the latter case, they are equally trustees. Where, is there, in * 
this case, such a special agreement? The general doctrine stated 


CajZBn.C.C.m. 
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in THornton v. Dixotiy the real name of which case is Thompson 
V. Dixon^ is correct; and I.ord Redesdale said, he had many 
notes to the same point. Suppose this partnership had turned 
out a losing concern; and it had been necessary upon PhyiHs 
death to call upon his representative; would it not have been 
said, the real estate was to go to his heir; and his personal estate 
was to make up that demand ? Yet that circumstance can make 
no dift'erence as to this transaction ; which was not upon any set¬ 
tlement of their partnership accounts. For what purpose was 
any account kept in the partnership books, unless this was part¬ 
nership property ? All merchants open distinct accounts of every 
adventure. 

The Master of the Rolls. Suppose this was partnership 
property, I doubt whether the consequence is a conversion. 

There was no occasion to call for it tor any of the purposes of the [ 457 } 
partnership. It remains clear. Kach might have entered into the 
enjoyment of his share. Then suppose all die : whj' is it to be 
considered personal property, something dillerent from what it 
really is, as between the real and personal representatives? (aj 


The Master 0/“ r//e Rolls. Upon the first point, I doubt June 26 th. 
whether there is quite enough admitted by the heir, to show that 
the estate at Grenada could be considered in a proper sense part¬ 
nership property at the death of Phijn, But even if it can be so 
considered, upon the authority of the case before I.ord Thurloio 
I am obliged to decide in favour of the heir. That case, as it 
appears in the Register’s Book, docs not differ materially from 
the Report. The buildings, &c. upon one piece of the land, were 
purely for the purposes of the trade. I'he other piece of land like¬ 
wise was purchased for the purposes of the trade; and held by the 
partners in the shares and proportions in which they were interest¬ 
ed in the trade. Joseph Dixon., one of the partners’, had before his 
death acquired five-tenths, one-half. He died, leaving a widow, a 
son, and a daughter. The son was let in, and received half the pro¬ 
fits. Upon his death, the daughter was let in, and received half 
the profits. She married the plaintiff, and executed a convey¬ 
ance upon trusts, the last of which was to her husband in fee. 

Upon her death, he insisted upon the conveyance to him of her 
half of those two |)ieces of land. The widow, by her answer, in¬ 
sisted, that the moiety of the profits was wrongfully recei ved by 
her son and daughter; the buildings and premises purchased for 
the purpose of the trade, being, as well as the stock, to be consi- [ 453 1 
dered a chattel: one moiety therefore constituting part of the 
personal estate of Joseph Dixon. Then, if it was to be consider- 
dered real estate, she insisted upon her title to dower. But she 
was interested in having it considered personal estate. The ques¬ 
tion therefore was whether it was to be considered real or per- 
‘sonal estate. The*decrce, pronounced at some distance from the 
Clearing, waj, that it was to be considered real ; and the plaintift' 
was entitled to his wife’s moiety under the setdement. 

‘faj Bipiej/ r. IVaterwerth, the preceding case, and the references. 
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1802. 'I'hat authority therefore goes the full length of the point for 
the heir; for, even if this was partnership property, there was no¬ 
thing done by the partners to alter the nature of it. This sum, 
therefore, for which the estate sold, must be considered of Jhe 
nature of real estate ; and there must be a reference to the Mas¬ 
ter to settle the widow’s dower. 

Another question was made, whether in the event Mrs, Bell 
took a vested interest in her share of the residue under the will' 
of her father. I am of opinion, the expression “ without being 
“ married” must be construed, “ without having ever been mar- 
“ ried.” Lord Alvanley in Maberley v. Strode (a) says, that is 
the common acceptation of the word “ unmarried.” As to the 
other expression “ and having children,” it may be contended, 
that, though she cannot now die unmarried within the meaning 
of this clause, yet if she dies without leaving children, the share 
shall go over: for the word “and” must be taken to be “ or;” as 
it was in the case I have mentioned, (b) Indeed the contingen¬ 
cy of * dying unmarried and without children, cannot properly 
be said to mean any thing more than the latter event; as legally 
speaking there can be no children without a marriage. Therefore 
to give effect to all the words it is almost necessary to construe 
the copulative as disjunctive. 

Supposing that done, the question is, what the testator meant 
by dying without having children. These words admit of differ¬ 
ent constructions; which are stated in Pinbury v. Elkin,(a) The 
first is out of the question here; the word being “ children.” The 
third sense, a person dying without leaving issue at the time of 
his death, undoubtedly is the only construction, that can be put 
upon these words, wherever the interest is limited to the parent, 
and the capital to the children, but given over, in case the parent 
dies without children. Then it must mean, if there are none at 
the death of the parent; for then the provision is intended to be 
made. But, by this will nothing is in any event given to the 
grand-children ; but every thing in the first instance to the chil¬ 
dren: whether to remain with them absolutely, or to go over, is 
made to depend upon a contingency; which is that of having chil¬ 
dren: either having them burn, or leaving them at his death. It 
is not very reasonable, that if his children should have children, 
who should live to require an expensive education, or to contract 
marriage, it should be out of the power of the parent to touch 
the capital for either of those purposes, on account of the possi¬ 
bility, that the children might die in the life of the parent; though 
the only consequence of surviving the parent would be, not that 
the children would take any thing, but, mat the parent might dis¬ 
pose of the whole as he thought fit. The intention was to enable 
[ 460 3 the parent to make a provision for the children; which might be 
in the life of the parent as well as after the death; that if the chil¬ 
dren should live to marry and have children, they will require 

Ca J Ante^ vol. iii. 450. 

Cb ) See other cases referred to in the note, oale, vol. iii. 4^2. Weddell r- 
Jmmdst Turner JIfeert ante, vol. vl 341. 557. 0 ^ 459. P. fFUl. 563. 
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more than the income; and then the capital shall be at their dis¬ 
posal : but, if they should not live to marry or have children, then 
it shall go over. This is the most likely construction; and does 
nq violence to the words according to the case in Peers Williams, 
In the event, that has happened, therefore, Mrs, BelPs share is 
vested. 

There is no question as to the exoneration. It remains the tes¬ 
tator’s debt, ('aj 

Cn ) See JVarinff v. Ward, ante, 332, and the references. 
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RAINSFORD v. TAYNTON. 

TAYNTON t>. HANNAY. 

yOHN HANN AT died in India., in September., 1795, having 
))y his will given one-third of the residue of his estates to his 
niece, yane Hannay., one-third to Mary Hay., and the remaining 
third to his brother, yohnston Hannay: whom he appointed his 
executor. 

In March., 1798, yohnston Hannay proved the will; and went 
to Scotland., where he resided. Soon afterwards administration 
with the will annexed of yohn Hannay., was granted to Nathaniel 
Taynton., under the late Act of Parliament {bj for the adminis¬ 
tration of * assets, in cases, where the executor, to whom probate 
has been granted, is out of the jurisdiction. In Michaelmas Term, 
yane Hannay having married Thomas Ramsford., they filed a 
bill against Taynton., and against the other residuary legatees, for 
an account; and to have a Receiver appointed. A Receiver was 
appointed ; and the usual decree was made on the 21st of March., 
1799. 

Alexander Hannay died in India., in 1782 ; having bequeathed 
all the residue of his estate to his brothers, IVilliam., yohn., Ram- 
.my, and yohnston Hannay, to be divided equally between them; 
and appointed his brothers, Samuel, yohn, Ramsay, and yohn- 
<iton Hannay, and yohn Levett, his executors. In 1783, Samuel 
Hannay alone prqved that will. Ramsay Hannay received tlie 
personal estate of Alexander in India; and remitted part to Samuel 
Hannay: who died intestate ; and upon the return of Ramsay 
Hannay he was compelled to take probate of the will of Alexander. 
A bill was filed by Taynton, and the Receiver appointed by the 
decree, against Ramsay Hannay, as executor of Alexander, and 
against yohnston Hannay, as one of his residuary legatees, and 
others, for an account of his estate and payment of yohn Han- 
nay*s fourth of the residue. Other suits were instituted, and 
great litigation ensiled, both at law and in equity, upon the af- 
lairs of Alexander Hannay, and cross demands between the es¬ 
tate of yohrs Hannay and Ramsay and yohnston Hannay. In 


[ *461 ] 
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November^ 1799, Taynton was cited by Johnston Hannay to the 
Prerogative Court for the purpose of setting aside the adminis* 
tration obtained under the Act of Parliament: but it was confirm¬ 
ed, Johnston Hannay died in Scotland; having never returned 
to England, By two instruments in writing, according to the law 
of Scotland^ dated the l6th of August, 1794, and the 12th of 
March, 1800, he conveyed all his real and personal estates to his 
widow, and William and Ramsay Hannay, and others ; of whom 
Ramsay Hannay alone proved the said instruments or will, in 
England. 

This bill was filed by Taynton, as administrator under the Act 
of Parliament, against Ramsay Hannay and two other executors 
of Johnston Hannay, (the rest being out of the jurisdiction,) 
Rainsford and his wife, and Hay and his wife ; praying, that the 
decree m the cause of Rainsford v. Taynton may be established 
and carried into effect against Ramsay Hannay and the other ex¬ 
ecutors of Johnston Hannay, with regard to the residuary share 
of John Hannay'^s estate, to which Johnston Hannay was enti¬ 
tled ; as if Johnston Hannay has been a party to the decree; 
praying an account of the dealings and transactions between John 
Hannay and Johnston Hannay, and that the balance may be as¬ 
certained, an account of the personal estate of John Hannay 
come to the hands of Johnston Hannay, and of Johnston Han- 
nay's personal estate ; and that, in case the Court shall be of opi¬ 
nion, that Ramsay Hannay is to be considered as executor of 
John Hannay, capable of acting as such, proper directions may 
be given with regard to the plaintiff's administration and the 
suits instituted by him. The bill stated various dealings between 
John and Johnston Hannay; in respect of which the latter was 
much indebted ; that he possessed the personal estate and sold 
part of the real estate; which was admitted by the answer ; and 
that if Ramsay Hannay is the executor of Johnston Hannay, he 
ought to be made a party to the cause, Rainsford v. Taynton, by 
supplemental bill; and in all events as personal representative of 
Johnston Hannay; and that the several persons claiming to be 
nis executors, and to have an interest in the residue, ought like¬ 
wise to be parties; but that Rainsford and his wife refuse to in¬ 
stitute a suit. 

Ramsay Hannay by' his answer stated, that a considerable ba¬ 
lance was due to him from the estate of Joint Hannay; and he 
submitted, that the administration ought not to have been grant¬ 
ed to the plaintiff, Johnston Hannay not being out of the king¬ 
dom, or out of the Jurisdiction of the Courts of law and equity, 
being domiciliated in Scotland; and the affidavit, on which the 
administration was obtained, not being agreeable to the form pre¬ 
scribed by the Act of Parliament; being obtained without the 
knowledge of Johnston Hannay; and further submitted, that the 
administration upon the death of Johnston JHannay, and in the 
event of the defendant's becoming nis personal representative as 
aforesaid, ceased and became void: the defendant having becorn'ie 
the executor of-yeAnsfon Hannay; who was the sole executor of 
John Hannay; and the defendant residing in England ought, as 
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^uch executor of Johnston Hannay^ to be considered executor of 
John Hannay^ and capable of acting as such notwithstanding the 
act ; and the said decree ought not to be established against this 
defendant, nor the accounts taken, &c. without first making him 
a party as the personal representative of Johnston Hannay; and 
that the plaintiff ought to be restrained from acting accordingly. 

A motion was nrtade on behalf of Ramsay Hannay^ that he 
being now resident within the jurisdiction, one of the executors, 
who has taken probate of the will of Johnston Hannay^ the ex¬ 
ecutor of John Hannay^ may become and be made a party to the 
suit of Rainsford v. Taynton^ pursuant to the act, as the legal 
personal representative of John Hannay; and that Taynton may 
account for what he has received; and pay the balance into Court. 

Mr. Mansjield^ Mr. Richards^ and Mr. Fonblanque^ in support 
of the Motion., insisted, that the act, which provides, that the par¬ 
ty is to swear, that the executor hath departed this kingdom, and 
is out of the jurisdiction of the Courts of law and equity, has not 
provided for the case of a person being in Scotland. The ground 
of the application to the Ecclesiastical Court for the administra¬ 
tion, that the executor was out of the jurisdiction of the Courts 
of law and equity here, is true; the executor being in Scotland, 
The administration is expressly limited by tbe act to the purpose 
of being made a party to bills in equity, and to carry decrees 
into effect. Though the act provides for the return of the execu¬ 
tor only, the construction must extend to his executor, who is in 
law to all intents the executor of the original testator. If any 
answer was required from Ramsay Hannay as to the effects of 
John Hannay possessed by the executor, that might be an ob¬ 
jection to this application, to be substituted in the decree for the 
account: but an answer has been put in, with schedules, stating 
all the accounts. Upon the action in the Court of Common 
Pleas, ("aj Lord Alvanley was of opinion, there was an end of 
the administration. The other two Judges were of a contrary 
opinion. In fact, Ramsay Hannay had not then obtained probate 
of the will of Johnston Hannay. The point therefore, whether 
the probate does not completely determine the temporary admi¬ 
nistration, has not been before the Court of law. But how is it 
possible for this fictitious administrator to maintain an action; 
considering the express limitation in the act to the purpose of 
maintaining suits* here ? The whole object of the act is gone, 
when there is an executor here capable of maintaining a suit in 
equity. 

Mr. Alexander., and 3{r, Owen., against the Motion, —The ob¬ 
ject of this motion seems to be, that all the proceedings insti¬ 
tuted in the name of Taynton should abate, and be at an end. He 
was obliged to file a bill in this Court; having brought an action 
with a view to compel Ramsay Hannay to account; who filed two 
bills in the Exchequer to restrain that action. Whenever another 
Representative comes in, the course of the Court, independent of 
the act, requires, that he shall be made a party; which can be on- 
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ly by supplemental bill. The probate obtained in this case was 
supplemental matter; and a supplemental bill has been filed in the 
cause of Rainsford v. Taynton^ for the mere purpose of bringing 
him before the Court. A distinct suit was absolutely necessa|‘y 
for an account of Alexander Hannay^a estate. That suit and the 
action, both which are necessary for winding up the affairs, which 
are the subject of this suit, instituted by the residuary legatee, 
would be determined, if this application succeeds. It is matter of 
discretion for the Court to continue this suit. 


The Lord Chancellor. This motion is, that Ramsay Han- 
nay may become and be made a party to this suit. By what 
means am I to make him a party upon the Record? It also 
prays, that the temporary administrator may account for what he 
has received, and pay the balance into Court; founded upon the 
5th section of the act. If this person answers the description of 
an executor within the act, being executor of the executor, he 
must be made a party; not by a short order; but it is incumbent 
upon the plaintiff in the suit to find the means, consistent with 
the state of the Record, of bringing him before the Court. If he 
had been originally a party, he must be served with process. This 
is a dry question upon the construction of an act, calculated to 
relieve a grievance that had been long felt. How can a man, be¬ 
ing in Scotland^ be stated to be without that relief in law, or 
466 ] equity, mentioned in the first section ? The Ecclesiastical Court 
have thought he was; and have taken an affidavit, not according 
to the terms of the act, and granted administration. Notwith¬ 
standing that, the question would be with a Court of law, whe¬ 
ther the administration was well granted: but it is not with me. 
I have no discretion about it. The object of making an adminis¬ 
trator, under this act, is purely to make him defendant to bills in 
equity. It does not strike me, that he could bring an action, or 
have one brought against him, unless for the purpose of this 
limited administration; which would enable him to answer the 
exigency of any decree in this Court. Upon that footing, this is 
a bill against this administrator for a distribution of the assets ; 
and the Court thought it reasonable to let him try to recover by 
action debts due to the testator. There is a sort of power in the 
act to appoint a Receiver, (aj lam clearly of opinion, no de¬ 
cree will add to his authority to sue at law, if tiiis administration 
docs not give that right. Suppose this was not the executor of 
the executor: you could not come here for a short order: you 
only put upon them the necessity of making him an executor in 
proper form; and if he is the executor of the executor, there is 
no other way than by supplemental bill. As to determining the 
administration by the return of the executor, if having the power 
to sue he has got the effect of the suit, and the account has pro¬ 
ceeded nearly to a report, it would not be very wholesome to say 
the construction of this act is, that, because tne executor is to be 
made a party to the suit, in which the administra^r remains -a 
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party, the administrator is forthwith to cease to be accountable, 
and to be discharged. Then, is an executor of an executor with¬ 
in the act i I am nut sure of which opinion I should have been 
upon that. But I cannot agree, that it belongs to the Court of 
Chancery to say, * whether the administration is gone, or not; for 
if it is gone at law, he is not administrator here. If the right way 
of making this person a party is by supplemental bill, whatever 
is the construction of the act, the individual, who, it is insisted on 
l>oth sides, ought to be before the Court, is before the Court. 
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The Motion was not granted. The cause of 'VayntOJi v. Han- 
nay afterwards came on at the Rolls. 

Mr. Alexander^ and Mr. Oxven^ for the Plaintifp. — Mr, 
ards^ and 31r, FonblanquCy for the Defendant. 


The Master of the Rolls. Upon this case, I am of opinion, 
it is not competent to the defendant to bring into discussion the 
validity of the administration granted by the Ecclesiastical Court; 
and if it was, that Court has acted according to the intendment 
of the act, to provide a method of proceeding in the Courts of 
this country, where executors are out of the jurisdiction of those 
Courts. On the other hand, within the true meaning and con¬ 
struction, though perhaps not the strict letter, Hannay is to be 
considered as an executor returned, and within the jurisdiction, 
and capable of acting as such. The question is, what effect the 
return has in the suit and upon the administration. It is contend¬ 
ed for the defendant, that the administration is completely at an 
end: an administration during the absence of an executor. Cer¬ 
tainly upon general principles ’^l^of law an administration during 
a particular period, or until a particular event, determines at that 
period, or, when that event happens. When the Ecclesiastical 
Court in the exercise of its ordinary jurisdiction grants adminis¬ 
tration during the absence of an executor, it is at an end the in¬ 
stant he returns. In Slater v. May^ was held, that the ad¬ 

ministrator durante adsentia^ ^c. plaintiff, in his declaration ought 
to aver, that the ekecutor is out of the realm. 

But under this act the administration is, not for a limited pe¬ 
riod, but for a limited purpose: viz. to become and be made a 
party to a bill or bills in equity; and to carry the decree or de¬ 
crees into effect. Resting there, it seems, as long as any of the 
purposes of the decree are to be carried into effect, the adminis¬ 
tration must be kept on foot. But it is contended, that, taking 
the whole together, that could not be the intention; and it is said, 
the executor returning must be substituted for the temporary ad¬ 
ministrator. Thus’much is certain, that the suit is not to fall to 
the ground, Jo be at an end by the return of the executor. It is 
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to go on; he being made a pany. To make him a party seems 
properly the business of the plaintiff. I do not understand, why 
the plaintiff has not taken the necessary steps for that purpose: 
an administrator ex officio insisting upon being permitted to carry 
on suits for Mr, and Mrs, Rainsford; who will not even take the 
pains of bringing the executor before the Court. But, however 
that might be, a limited administrator, placed as he is in a new 
situation by the return of the executor, may file any bill that is 
necessary. He may, if the executor is to be substituted, take the 
steps necessary for that purpose. He may require the accounts 
of his administration to be taken; and that a provision shall be 
made for the costs. But, when that is done, his connexion with 
the estate and the suit is at an end; and 1 cannot conceive, that it 
was intended, there should be both an executor and an adminis* 
trator of the same estate, prosecuting and defending suits relative 
to that estate. Very clear words in the Act of Parliament would 
be necessary to induce the Court to sanction so anomalous a pro¬ 
ceeding. If the executor is before the Court as such, his charac¬ 
ter must be that of complete executor, exclusive of any co-opera¬ 
tion by an administration. The fifth section of the Act provides, 
that if the executor, capable of acting as such, shall return tn or 
reside within the jurisuiction pending the suit, he shall be made 
a party; and the costs incurred by granting administration, and 
by proceeding in such suit against such administrator, shall be 
paid as the Court shall direct. That seems to imply, that the 
moment the returned executor is made a party, the Court may 
ascertain the costs. The administrator then is discharged, and 
has nothing more to do with the suit. To the extent of effectu¬ 
ating the substitution, he must be permitted to act: but that he 
should continue to act as administrator, and to act in suits, after 
a capable executor is returned, would be contrary to the express 
terms of the Act, and all legal analogy. 


A decree was made; directing an account of the receipts of 
Hannay^ and of all costs in prosecuting and defending suits as to 
John Hannay*s estate, and the bill was amended, by substituting 
Rainsford as plaintiff instead of Taynton, 


[ 470] 

THOMSON V, THOMSON. 

Jvlyl9tk^27th. 

A contract BY articles of agreement between William Thomson and his 
for sale of the brother George Thomson^ dated the 5th of December^ 1770, re- 
“’"rw fn rffti George Thomson^ late commander of the ship Calcut^ 

ship ia ilieg^; and therefore cannot be enforced by auit upon the equity against the fund paid 
by the Company as a compensation, under the regulation of 1796, toireatrain the practice in 
future. (1) 

Payment to an agent ia payment to the principal. (2) , 


1(1) See the note to MartmeU T. Martwell, {(2) Taber v. Fsrret et al, 2 OalliaoD’a 
ante, vol. it* p> 811.} 565.} 
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in the service of the East India Companyy had resigned the 
command thereof in favour of IVtlliam Thomson^ it was witnessed, 
and William Thomson covenanted with George Thomson^ that he, 
William Thomson^ should, during so long time as he should con> 
tinue to be commander of the said Calcutta Indiaman, pay to 
George Thomson^ his executors, See. an annuity of 200/. as there¬ 
in mentioned; and further, that in case William Thomson should at 
any time hereafter quit the service of the Company or resign the 
command of the said ship, he should, to the good liking of George 
Thomson^ his executors, &c. cause and procure the next suc¬ 
ceeding commander of the said ship either to pay such sum as 
should, in the judgment of George Thomson^ his executors, ad¬ 
ministrators, or assigns, be deemed a full and fair equivalent, 
price, or satisfaction, for said annuity of 200/. or otherwise to 
bind and oblige himself, his heirs, executors, and administrators, 
to continue the payment of said annuity of 200/. during so long 
time as he should continue to command said ship; and also upon 
his resigning or quitting such command, to bind and oblige him¬ 
self to pay such sum of money as in the opinion of two skilful and 
disinterested persons, to be chosen in manner therein mentioned, 
should be deemed a fair satisfaction and compensation for said 
annuity; and George Thomson thereby agreed, that he, his ex¬ 
ecutors, &c. should stand possessed of and interested in all and 
every sum and sums of money, which should be paid to or receiv¬ 
ed by him or them in pursuance of the articles in trust for the 
benefit of his two sous George and William Thomson as therein 
mentioned. 

George Thotnson^ the eldest son of George Thomson the elder, 
having attained the age of twenty-one in 1785, and his brother 
William Thomson the younger in 1787, their father assigned to 
them all his interest under the articles. William Thomson the 
elder becoming a bankrupt, his nephews obtained an order to 
prove under the Commission the arrears of the annuity. After¬ 
wards William Thomson the elder having obtained his certificate, 
and being appointed commander of the ship Lord Thurloxuy which 
was taken up by the Company in the room of the Calcutta^ and 
insisting that he did not remain liable to the annuity, an action 
was brought for the arrears; and a Judgment was obtained against 
him; and the amount levied under an execution. From that time 
the annuity was paid up to Christmas^ 1800; when another com¬ 
mander was appointed to the Lord Thurloxvf William Thomson 
having relinquished the command, and quitted the service. Un¬ 
der the regulation adopted by the East India Company, in 1796, 
to prevent the sale of commands of their ships, an allowance was 
made to William Thomson the elder of 3540/. of which 2040/. was 
secured by the bonds of the Company, delivered to Archibald 
Paxton, agent for William Thomson ; and the remainder was to 
be paid when the Lofd Thurlow should return to England, 

* The bill was filed by George Thomson the younger; praying, 
that the money upon the securities received from thd Company 
* may be invested in securities to satisfy the annuity of 200/.; and 
that soph annuity may be paid to the plaintiff and the defendant 
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1802. William Thomson junior, until the compensation for the same 
shall be paid; and that the value of such annuity or the * compen- 
Thombos sation may be ascertained, and paid out of the money allowed by 
Thom oh Company to the defendant, William Thomson senior; and,, in 
the meantime that the bonds may be secured. 

J Mr, Piggott^ and Mr, Cox^ for the Plaintiff, —The only case 
against this bill is Blachford v, Preston; (a) the principle ot 
which is extraordinary; considering this as a public office. That 
case is also to be distinguished upon the circumstances. This 
cannot be considered a public office : neither is there any fraud in 
the transaction ; and under the circumstances there is a clear re¬ 
medy in equity. Upon the confession in the answer, it is impos¬ 
sible that the defendant can keep this money; of the payment of 
which, though asserted in his answer, he has never produced any 
evidence; and the answer is replied to. The plaintiff goes against 
the fund. The defendant has received the compensation, in re¬ 
spect of which this payment is due; and the plaintiff, to whom he 
was bound to make it, comes here : stating, that it is against all 
conscience, that he should keep that fund. 

Mr, Romilly^ for the Defendant^ took two objections: first, 
that there is no equity; but a mere action of covenant: secondly, 
that the contract was illegal. Upon the second objection, the rule 
Courts both of law and equity have taken, is, that upon such 
transactions they will not interpose: Melior cst conditio possi- 
detilis. 


The Masthr of the Roli.s. In The East India Company 

V. Neave^ (b) the late Lord Chancellor held the same doctrine as 

in the case cited; that this is an illegal agreement. There is an 

[ 473 ] equity against the fund, I admit; if you can get at it by a legal 

agreement. The defence is very dishonest; but in all illegal 

contracts, it is against good faith as between the individuals to 

Upon a con- take advantage of that. A man procures smuggled goods, and 

4ed^*ooiIs"^* tltem, but refuses to pay for them. So in the underwriter’s 

ihou^i tiny case, an insurance contrary to the Act of Parliament, the brokers 

are received, had received the money, and refused to pay it over; and it could 

the money cun- not be recovered, (aj (l) No matter, who complains of it: the 

cd^ *^So^up<m ” illegal. You have no claim to this money, except through 

an illegal in- the medium of an illegal agreement; which, according to the de- 

siirance con- terminations, you cannot support. I should Have no difficulty in 

trary Jo^the following the fund; provided you could recover against the party 

merit thouirh himself. If the case could have been brought to this, that the 

the money was Company had paid this into the hands of a third person for the 

received by use of the plaintiff, he might have recovered from that third per- 

the broker, it ggn; who could not have set up this objection as a reason for not 
cannot be re- » j 


covered. 


("aji Term. Hep. 89. fb J vol. v. 173. See pag^ 181. 

CaJ 473. Ex parte Mather, ante, vol. iii. 373. JVaUt v. Brwkt, ante, voL iii 
612. Vandpek r. JHewett, 1 Eatt. 96. ' * 


1(1) See JRutaell r. De Cfrand, 15 Maas. Hqi. 35.{ 
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performing his trust. Tenant v. Elliott is, I think, an authori¬ 
ty for that. But in this instance it is paid to the party; for there 
can be no difference as to the payment to his agent. Then how 
ar^ you to get at it, except through this agreement ? I'here is 
nothing collateral; in respect of which, the agreement being out 
of the question, a collateral demand arises; as in the case of 
stock-jobbing differences, (cj Here you cannot stir a step but 
through that illegal agreement; and it is impossible for the Court 
to enforce it. 1 must therefore dismiss the bill. 

Bill dismissed, (dj 


MORRIS STEPHENSON. (1) 

STEPHENSON v. MORRIS. 

yOHN MORRIS^ and yane^ his wife, seised of freehold and 
copyhold estates to the use of yane Morris^ for life, and after her ‘I*-*'’ 
decease to the use of yohn Morris^ for life ; with remainder to dcuc cd topro- 
the use of such persons, and for such estates, &c. as they or tht cure his wife 
survivor should appoint, by indentures, dated the 18th of yune^ to join in a 
1799, joined in revoking the uses, according to a power for that smrentkrof 
purpose, and in limiting and appointing the estate; and yohn ® 
MorriSy for himself and his wife, (she thereby consenting thereto) 
covenanted, that he and his wife should within one month sur¬ 
render the copyhold estates to the use of Rouoland Stephenson and 
others, their heirs, &c,; upon trust to sell; and pay the debt of 
3299/. 15Jf. due to them from yohn Morris ; and to pay the resi¬ 
due according to the appointment of yohn and yane Morris^ or 
the survivor. 

A sale having taken place, the first bill was filed on behalf of 
yane Morris by her next friend, for the purpose of setting aside 
that sale, on the ground that the deed was obtained by fraud: but 
that case not being made out, that bill was dismissed. 

The bill in the other cause prayed, that the defendants Morris 
and his wife may specifically perform the covenant; and surren¬ 
der the copyhold estates, &c. The defendants, by their answer, 
attempted to set up the same ground of fraud, as in the original 
bill. 

Mr* Richards^ Mr. Romilly^ and Mr. Thomson^ for the Plain- 
tiffs in the second cause. 

The husband is bound by his covenant to procure his wife to [ 475 ] 

1 Rot. tJt Pul. 3. Farmer v. Ruttell, 1 Bos. 6f Pul. 296. 

Petrie v. Hannay, 3 Term Rep. 418. As to the authority of that case, 
and Ftdkney v. Reynous, 4 Bur. 2069. See Ex parte Mather^ ante, vol. iii. 373. 

(’dJ Hartwell s.Martjpell. ante, vol. iv. 811. 


{(1) See the*remarks of Lord Eldon upon seg. See, also, 16 Ves. Jun. 367, and Jfotwtf V. 
the doctrine of this case, 8 Yes. Jun. 514, et Oeorge, 1 Madd. Rep. 6.} 

Vol. VII. 40 
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join in a surrender: Hall v. Hardy, (a) The reason is given 
in the note (h) \.o that case; and the concluding observation ap¬ 
plies to what is not suggested in this case. In Barrington v. 
Horn^ fej and Berry v. fVade, (d) the latter certainly in a book 
of no great authority, decrees of the same kind were made. The 
last case is Withers v. Pinchard, (e) An agreement was enter¬ 
ed into by a man, on behalf of himself and his wife, to sell the 
estate in question to the plaintiff. One moiety was the wife*s. 
The estate was settled to certain uses, with a power of revocation 
in the husband and wife, with consent of the trustees. The wife, 
by her answer, as well as the husband, swore, that she never gave 
her consent to the sale ; and they stated, that they believed the 
trustees would not consent to the revocation of the uses. The 
Lord Chancellor decreed a specific performance; and that the 
husband should convey, and should procure all proper parties to 
convey, as the Master should direct, if the parties should differ 
concerning the conveyance. 

In that case, the wife must necessarily have executed the pow¬ 
er of revocation ; which would not do without the consent of the 
trustees. In this case, the husband has covenanted to surrender 
as far as he has an interest, and to procure her to surrender as far 
as she has an interest. The Court will not execute the agreement 
against the wife: but it is necessary to bring her before the Court. 

The Master of the Rolls. Has that doctrine ever been 
controverted, or shaken ? 

For the Plamtiffs. —There is only one case that looks like an 
inclination of the Court to the contrary : Otread v. Round; (a) 
which is noticed by Mr, Fonblanque, (b) But in that case, the 
husband had actually offered to refund the money by his answer. 

Mr, Piggoit^ and Mr, Stanley^ for the Defendant^ the Husband: 
Mr, Fonblanque^ and Mr, Leach^ for the Wife, 

Independent of authority, the Court will not countenance this 
doctrine; which is not now the sense of Westminster Hall, Hall 
v. Hardy has not been followed. Otread v. Rounds a later deci¬ 
sion, is in opposition to it; and it is not put upon the circum¬ 
stances : but the practice is reprobated. There is no case in fa¬ 
vour of it, from 1733 till the decree in 1795. These plaintiffs, 
reciting the settlement, knew the extent of her power : how far 
she could make any alteration in the uses of the settlement. No 
consideration passed to the wife. They had 'lent money to the 
husband upon his personal security; none upon these estates. 
This is a case in which the covenantee ought to be left to law. In 
the case in 1733, the only purpose was to bar dower: and there 
is merely the general language of the Master of the Rolls, Un¬ 
less bound by authority, so as to have no discretion left, the 
Court will not conceive this a case for a specific performance, 
according to the just and measured discretion of the Court. It 

foj 3 P. Wm. 187. fA ) 2 P. Will. 189. 

f'cj 5 Vin. 547. 2 Eq. Ca. M. 17. PI. 7. f J>P»MeA, 180. 

f'tfj In Chancery, at IdncoMt Jim Hall, July 7,1795. 

CaJ p. 476. 4 Vin. 203. PI. 4. f5^ 1 Treat. Eq. 294. 
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would be in opposition to what the Court does every day as to 
the interest of a married woman. The presumption that the wife 
has consented, cannot prevail against the fact. Will the Court, 
under these circumstances, send the husband to jail till he can 
prevail upon his wife to join ? A party may be bound to procure 
an Act of Parliament; or to do any thing which he may ‘^be sup¬ 
posed to have in his power; but not to use his control over his 
wife, to compel her to part with her property; per fas aut nefas 
to obtain that which the law would not permit her to accede to 
without a private examination. If the plaintiffs contract with a 
person not sui jurisy or whose contract cannot have effect but 
through the medium of a person not sui juHSy they cannot com¬ 
plain. I’his Court will not give encouragement to that. The 
Court has uniformly said, a personal decree cannot be made 
against the wife; but this will be such a decree, in the most op¬ 
pressive form. The principle of not making a decree against her 
is, that, if it is competent to her to contract, they ought to be as¬ 
sured that she does so without the influence of her husband. The 
policy of this Court ought to conform to the policy of the law, or 
at least ought not to counteract it. This decree will declare that 
it is the duty of the husband to use his influence; and then the 
Court will be bound to relieve the wife against the effect of that 
influence. The way to try whether the wife is a necessary parly, 
is to inquire whether there could be a decree against her; and as 
it must be admitted there cannot, the bill must be dismissed, and 
with costs. 

Mr. RichardSy in Reply, —^The wife is a party in all these cases; 
and has a right to be made a party ; that she may state her rea¬ 
sons against the demand. There is nothing to prevent the exer¬ 
cise of proper influence. In the case in Peere WilliamSy there 
was an actual decree; and Sir Joseph fekyll says, there have 
been a hundred precedents. Where is the difference upon the 
right to dower ? That is as much her interest as if the estate had 
been originally her’s. The exception in the note proves the gene¬ 
ral rule. There was nothing dissenting in Mrs, Morris, She 
executed the deed of revocation; and joined in her husband^s ap¬ 
plications to the plaintiffs, from time to time. It must be pre¬ 
sumed she had no objection to the covenant. The husband, 
having undertaken with his eyes open to do the specific thing, 
must take the consequences. There is no suggestion, that now 
Mrs, Morris will not perform, if the Court makes the decree 
against her husband. There is no hardship upon her; for she 
has agreed now, as far as she can in point of conscience; and the 
motive is to get her husband out of difficulties. Why is a wife 
allowed to levy a fine ? The Court cannot prevent her; and has 
no right to do'any thing but to ask her, whether it is of her own 
accord; whether there is any coercion upon her; whether it is 
her act. If proper means are used by the husband, this is within 
all the policy of thd law and of society. 

• , 

The Master of the Rolls. The defendant, the husband, 
does not allege, that he is unable to procure his wife to join. He 
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does not offer to pay the debt; and it is impossible for him to put 
the plaintiffs in the same situation, as if the deed was never exe¬ 
cuted; for they would in 1779 have had an execution against 
him, if he had not redeemed himself by giving this security. ,It 
is unnecessary therefore to discuss Lord Corwper*s reasoning: 
this case being so extremely dissimilar to that; this differing in 
all its circumstances. The defendant there stated absolute in¬ 
ability to perform; and offered to put the other party in the same 
situation, as if the agreement had never taken place. Here the 
only objection he or she states to the performance is, that the 
agreement was obtained by fraud; not, that she is unwilling to 
enable him to perform it, merely, because it is incompetent to him 
to dispose of her estate; but because he and she were imposed 
upon in entering into the deed. The last case, in 1795, was in¬ 
finitely stronger; for the wife never had expressed any assent, 
'['he first time she was consulted she expressed her disagreement. 
The contract was made without her knowledge: yet she was de¬ 
creed to perform it ; without regard to the possible consequences 
resulting; that to relieve him she might be under the necessity 
of disposing of her estate. But here the wife executed the deed; 
and even in the very covenant it is declared, that it is entered in¬ 
to by him with her consent. In such a case it is too much to say, 
there shall not be a specific performance. It would be to say, 
that, merely because he is a husband, he is to be exempted from 
performing his covenant; for non constat, that there is any diffi¬ 
culty in obtaining her consent. I should therefore be obliged to 
go the length of saying, that merely because he is married, he 
shall not be compelled to perform his covenant. 

It is unnecessary to observe upon Lord Cotvper^s reasoning. 
But there are many other ways, in which a wife would be under 
compulsion ; and yet it would be quite impossible to abstain from 
enforcing the demand against the husband. 'Fhe effect would 
have been just the same, if she had originally refused. The cre¬ 
ditor would have thrown her husband into a prison; and there 
would .have been the same necessity upon her. If therefore there 
is any thing in that reasoning in the instance of a voluntary sale 
by the husband, it would not perhaps hold, where the object is to 
redeem himself from the demand of a creditor, having that pow¬ 
er over him. But it is unnecessary to enter into that reasoning 
upon this occasion: this case being quite different from that be¬ 
fore Lord Cowper, 

As to dismissing the bill against the wife, I should wish to 
see the form, and to look at the decree in Withers v. Pinchard* 

Decree the defendant John Morris specifically to perform the 
covenant, and to procure his wife, &c. with liberty to retain the 
costs out of the purchase money, ^a) 


("aJ Emery v. Wate, ante, vol. v. 846. The decree affirmed by the LorH 
CAancef/er upon appeal, [vol. viii. p. 505.{ t 
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. WEBB V. THE EARL OF SHAFTESBURY. [ *481 ] 

THE EARL OF SHAFTESBURY v. ARROWSMITH. Ju!!,20th,n$t. 

Sllf JOHN WEBB^ by his will, devised all his real estates The Court 
in the county of Gloucestery to Edward Arroxvsmithy his heirs and controls 
assigns; upon trust to set and manage, as he should think pro- e™^.^eofa 
per, and out of the rents and profits to pay all rates and taxes and power to ap> 
the charges of repairs, and stewards’, bailiffs’, and game-keepers’ point new 
salaries and expenses, and all other charges and expenses, which •. 

he and they should think proper, and the commission after-men- 
tioned; and after these payments, upon trust, until his grand- words, (l) 
daughter. Lady Barbara Ashley^ should attain the age of twenty- A trustee 
one, or marry, to invest the surplus from time to time in real or takin* 

government securities, and upon her attaining that age * or mar- unXr the \d§ 
tying to convey the estates and transfer the accumulations to his a commissiou 
said grand-daughter; her heirs, executors, &c. with other remain- a? «saiisfac- 

ders over. trouble en 

The testator also gave all his real estates in the county of Dor- titled to allow- 
set to Arrowsmithy in the same manner and with similar powers; ances under a 
directing an accumulation of the rents and profits during the lives general trust 
of I.ady Barbara Ashleyy and her mother Lady Shaftesburyy and as he 

after the decease of the survivor to convey and transfer to the should think 
children of Lady Barbara Ashleyy as therein mentioned. proper, and 

He gave all the residue of his real estates to Arrowsmithy his 'b® 
heirs and assigns; upon trust to raise such sums of money for fi‘ts^io*,"av^dl 
the payment of his debts, &c. as his personal estate shoulu fall rates and 
short of paying; and as to all his estates in the county of ITork taxes, charges 
he devised the same to ArroxvsTnithy\\\s heirs and assigns; upon of’«*pai'’s, 
trust to let and set, &c. and deduct such commission, as before balliHv^and 
mentioned as to the Gloucestershire estates ; and, until his natural game-keep* 
son y antes Webb should attain the age of twenty-one, to pay such era’, salaries 
sums out of the rents and profits, as Arrowsmithy his heirs or as- "’’'J expenses, 
signs, should think proper for the maintenance and education of chargcs*jInT 
James Webby and for his advancement and preferment in the expenses* he 
world; and after twenty-one until twenty-five to pay him 1200/. should think 
a-year; and to invest the surplus rents from time to time in real P'op®''' (2) 
or government secunties; and upon his attaining twenty-five to allowed to 
transfer to him the accumulation; and in case of his death under appoint an es- 
that age to his children equally; if none, to the testator’s other tablishment, 
natural sons John and Frederic Webb; and, if thev sliould die 8^™®-befp- 

cept as the due management required. 

Inquiry therefore directed as to that; and whetlicr the liberty of sporting, during the con¬ 
tinuance of the trust, could be let for the benefit of the Ceatuy qtte truat: it not, the game be¬ 
longs to the heir. 

^ Election between elaitis against a will and under it; though remote interests. 


f (1) See Haight et o/. v. Day et al, 1 Johns. J(2) See the note to Fauntaine v. Pallet^ 
Cha. 184 voL i. p. 337.1 • 
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1802. under twenty-five, to yohn Frankland^ his executors, &c.j and 
v—V—' on James Webb's attaining twenty-five, or at any other time his 

WxBB said trustee should think proper, he directed him to convey the 
The Earl of estates to James Webb for life, remainder to trustees to pre- 
Shattububt. serve contingent remainders ; remainder to * his first and other 
The Earl of tnade; with similar remainders to John and Frederic 

SHAFrasBOBT and their first and other sons; remainder to John Frank- 
V. land and his heirs; and he gave a power for raising a jointure for 
Abmwbmith. any wife of his son James and portions, as Arrowsmith, his heirs 
L * 482 j or assigns, should think proper. 

The testator then devised his Lincolnshire estate to Arrow- 
smith in the same manner, upon similar trusts for his second na¬ 
tural son John Webb and his first and other sons, and his estates 
in the counties of Northampton^ Durham^ Wilts^ and Middlesex^ 
and in Westminster, for Frederic Webb and his first and other 
sons; with remainders respectively to the other sons, and the ul¬ 
timate remainder to Frankland and his heirs ; with similar pow¬ 
ers in Arrowsmith, and subject to commission to him, as the 
other estates. The testator then among other legacies and an¬ 
nuities gave an annuity of 100/, to Frankland for his life; and 
directed, that he should be continued agent and steward of his 
estates in the same manner and upon the same terms, salary and 
allowances, which he had done and received, for his life, or so 
long only as Arrowsmith, his heirs or assigns, should think pro¬ 
per ; and in case Frankland should refuse or neglect to give every 
advice and assistance in his power to Arrorvsmith, his heirs and 
assigns, in the execution of the trusts of the will, then he revoked 
all the devises and bequests to him. He also directed, that Ar- 
rowsmith should have and retain to himself and for his own use 
as a satisfaction for his trouble in the execution of the trusts of 
his will at the rate of 5 per cent, per annum, upon the amount of 
the gross annual rents and profits of his real estates, and also up¬ 
on the amount of the interest and dividends to arise from the ac¬ 
cumulations of such rents and profits, and from his personal es- 
[ 483 ] tate; and he gave and bequeathed the said commission and al¬ 
lowance to Arrowsmith, and directed, that he should receive and 
be entitled to the same, until the several and respective persons, 
to whom he devised and bequeathed his real and personal estates, 
should become entitled thereto in possession, and that the same 
should be retained by or paid to him from thne to time during 
his life. The will then proceeded thus : 

“ 1 do hereby authorize and empower the said Edward Ar- 
** rowsmith at any time during his life by any deed or instrument 
** under his hand and seal to nominate and appoint one or more 
“ person or persons to be a trustee or trustees for all or any part 
** of the purposes and trusts in this my will contained; and who 
** shall act in all things as fully and eflectually as the said Ed- 
** ward Arrowsmith : and he and they shall upon the death of the 
** said Edward Arrowsmith be entitled to the same commission*, 

** which I have given to him; and when such n^w trustee or 
** trustees shall be so nominated and appointed, as aforesaid, I 
** direct the said Edward Arrowsmith to convey, assure, {tssign, 
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** and transfer, all my real and personal estate into the names of 1802. 

himself and such new trustee or trustees.’’ 

I’he testator then appointed Arrotvsmith and the mother of his Wsbb 
said children their guardians. He also directed, that each and 
every of the person and persons, to whom he had thereby made sbaftbsddbt. 
any gift, devise, or bequest, should accept the same in full satis- 
faction and discharge of all debts, claims, and demands, upon SHArrBsauET 
, him or upon any part of his real or personal estate, or otherwise ; «. 

and he revoked the gifts and bequests to such persons, who Abbowsmitb. 
should not accept the same in satisfaction, and execute releases. 

He gave his daughter the Countess of Shaftesbury the sum of 
2000/. to be paid within six months after his decease; and all the [ 484 ] 
residue of his personal estate he gave to Arrorvsmith^ upon trust 
to accumulate, until his son fames should attain the age of twen¬ 
ty-five, and to be transferred to him at that age; in case of his 
death under that age without issue, to his son John; and in case 
of his death, &c. to Frederic; and in case of his death, &c. to 
Frankland^ his executors, &c. He declared, that if his daughter 
or grand-daughter or any of their issue should institute any suit 
against his trustee, his heirs, executors, &c. or molest or disturb 
them in the execution of any of the trusts, he revoked the several 
devises and bequests to them ; and gave the same to Frankland: 
and he appointed Arrowsmith sole executor. 

The first bill was filed to have the will established: the second 
by the heir at law. The will was established by a decree, direct¬ 
ing the accounts, and among other things, that Arroivsmith should 
let and set with the approbation of the Master. Exceptions were 
taken by Arroivsmith and Frankland for disallowing several claims 
set up by them, as follows: 

Allowances to them for salaries, audit dinners to the tenants, 
travelling expenses, postage, and a variety of other charges. 

168/. claimed by Arroivsmith as due from the testator at his 
death upon the balance of an unsettled account of money laid out 
by him for the testator. 

81/. 11s. Tjd. claimed by him as an allowance for game-keepers’ 
and stewards’ wages upon the Gloucestershire estate, and for pow¬ 
der, shot, and dogs. 

Frankland^ who was a relation of the testator’s, claimed as a 
creditor an annuity of 15/. charged upon part of the estates by [ 485 ] 
the will of Dame Barbara Webb; an annuity of 120/. secured by 
the bond of the testator; a mortgage by the testator in 1784, for 
3500/.; an allowance for valuing and selling estates, &c.; 355/. as 
a certain salary enjoyed by him during the testator’s life; rent of 
a house ; an allowance for taxes; travelling charges, about 601. 
a-year; and board and lodging, when attending the testator for 
settling his accounts. Some of these claims were objected to as 
unreasonable; and it was also insisted, that this was a case of 
election. 

” The causes came on upon the exceptions and for further direc¬ 
tions ; and uppn a motion, that the defendant Arroivsmith may be 
• restrained from executing a conveyance to a new trustee. 
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The Attorney-General^ Mr, Richards^ and Mr, Stanley^ for the 
Plaintiffs in the first cause, — Mr, Mansfield^ and Mr, CoXy for 
the Plaintiffs in the second cause. 

The object of the motion is to restrain the defendant from,eX' 
SBAnEiiB^KT. ecuting a conveyance delegating his whole authority. Upon ge- 
The Earl of principles, no one acting in the character of trustee can re- 

SuAFTEsuDiiz "love himsclf from the control of the Court administering the 
V. affairs of the Cestuy que trust. The cases of Charities are appU- , 
AaRowBHiTH. cable. It cannot be conceived that an executor, or trustee, can 
have an authority not in some degree under the control of the 
Court, and there are many instances of the most unlimited words. 
This can never be treated as a benefit to the trustee. A positive 
direction, that he should not be subject to the control of the 
Court, would not prevent it. The principle is to be found in the 
Duke of Beaufort v. Berty^ (aj and many other cases. This 
[ 486 ] cause, instituted for the benefit of the Cestuy que trusts^ being 
under the eye of the Court, the trustee must act under the direc¬ 
tion of the Court. If therefore he wishes to assign his trust, he 
must submit a proper person to the Master in the usual course. 

Mr, Romillyy for the Defendant Arrowsmith, —If the defend¬ 
ant has the power under the will to appoint a new trustee, though 
this Court has taken upon itself to superintend his conduct so far 
as to require him to pass his accounts before the Master, which 
is all the Court has done, nothing can be done by this motion. If 
he has not that power, he can do nothing. Every trustee has the 
power of passing the legal estate. The Court will hardly inter¬ 
pose from the mere apprehension of that. If this is to be under 
the authority of the Court, he will have no power; for without 
this power he might propose a trustee. 1 he argument contends, 
that the Court will do this for him; which would be contrary to 
the will. The testator has said, he shall have these great powers 
during the time he acts himself; and that he shall nominate the 
trustees when he ceases to act; knowing the situation of the pro¬ 
perty ; and thinking him the best person to execute this power. 
What authority has the Court to interpose ? The only mischief 
can be, that the legal estate might be vested in some other per¬ 
son, whom the Court might order to convey to any one else. 

Mr, Mansjieldy in Reply,—-A. clause giving trustees a power 
to nominate others is not uncommon; but it never was supposed 
that, when once the estate was under the management of the 
Court, a trustee having such a power could sua sponte appoint a 
new trustee. In that respect there is no difference between this 
trustee and any other. The argument must be, that he might sell 
this, or appoint the most distressed gambler. Is it of no conse- 
[ 487 3 quence to whom the legal estate is to go ? The first effect would 
be a new suit: a supplemental bill; and additional expense. 

The Lard Chancellor. The defendant appears to me to have 
no interest whatsoever in the act of appointing a new trustee. 'If 

. -• 
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it stands upon this clause alone, he has no other discretion with 1802. 
regard to the appointment of a new trustee, than trustees in ordi- * 

nayr cases. It is true, he can, by the appointment of a trustee, W»b» 
convey a much more extensive interest than a trustee appointing ^ ^ 

a new one in general cases can. But that circumstance does not 
at all affect the control of the Court over his discretion; though 
it imposes upon the Court a duty more especially to take care sa 4 CT»Bn»» 
that its own discretion is wisely exercised; for, when such a re- v. 
muneration is given to the new trustee as Mr, Arrorvsmith can Asauiwsiirw. 
give, no one motive ought to operate upon him in the appoint¬ 
ment, but to do the very best thing, not for himself, or the per¬ 
son whom he is to appoint, but for those whose interests they are 
to take care of. There is no doubt, therefore, of the control of 
the Court over his discretion. It does not prevent the exercise 
of his discretion ; but takes care that it shall be duly exercised. 

In the ordinary case, trustees, parties to the suit, will not be al¬ 
lowed to change the trustees without the authority of the Court. 

There is no doubt, the Court will restrain ; and it is not a suffi¬ 
cient answer, that the Court will take care to prevent the conse¬ 
quences : for the mischief is in a great measure done by the ap¬ 
pointment : the necessity of getting back the legal estate. It is 
enough to say, the Court does not permit the discretion to be ex¬ 
ercised, except under the direction of the Court. The defendant 
must therefore, if he wants to appoint a new trustee, go before 
the Master, and propose a person ; and therefore ought to be re- [ 488 J 
strained from appointing a new trustee without an application to 
the Court. 


The Lord Chancellor. In this case I feel a strong inclina- juU / 3Ut. 
tion to hold, that this commission of Si, per cent, was the whole 
Arrowsmith was to have: but the will does not say so ; and up¬ 
on the will I must give him the other allowances. 

As to the power of appointing new trustees, I am very well sa¬ 
tisfied, notwithstanding the strong words of this will, the Court 
has control over Arrowsmith, Nothing proves it more strongly 
than the authority given him by the decree to let and sett with 
the approbation of^the Master. 

I am of opinion he has no right to appoint bailififs, gamekeep¬ 
ers, &c. except as the due management of the estate requires that. 

It is quite impossible for him, under this will, to keep up an es¬ 
tablishment of pleasure; as a gamekeeper, &c. There must there¬ 
fore be a reference as to the establishment; regard being had to 
the will. There must also be an inquiry, whether the liberty of 
sporting can be let for the benefit of the Cestuy que trusts; and 
it not, I think the ggime will belong to the heir. If it is necessary 
fbr the preservation of the game, that he should appoint a game- 
kteper, I woyld not prevent him from appointing one; but for 
that purpose only; for he cannot under this will have an esUr 
Uishnyent of pleasure there. 

VoL. VII. 
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The decree must direct an election against Frankland; though 
clearly not intended by the testator with reference to these remote 
interests. Also, taking the whole will together, upon the particu¬ 
lar expressions in this will, Arroxvsmith cannot claim his debt and 
commission both. Therefore he must elect. 

The Earl of 

SBAFTBStlOaT _ 

V. 

ARBOwaxm. 

[ 489 ] BASTARD CLARKE. 

Augutt 2d. 

No order THE Bill was hied for a foreclosure; and also set up another 
under the Sta- demand against the defendant upon a distinct ground ; praying a 
satisfaction in respect of that; and that the estate should be a se- 
bill not being c««ty for both. 

confined to a Mr, Mansfield, for the Defendant, moved for the usual refer- 
mere foreclo- ^nce to the Master, under the Statute, (aj 
eluding ^ 80 * Plaintiff', objected, that the order under 

another sub- this Act of Parliament can be made only upon a mere Bill of 
ject. Foreclosure; never where there is any thing else in the cause; 

and if the other was a distinct subject, the defendant ought to 
have demurred, on the ground that the bill was multifarious. 

The Lord Chancellor said, he never knew an instance of 
this order, where there was any thing else iu the bill beyond the 
foreclosure; observing, that it would not obtain the object of the 
Act; for the cause must go on as to the other matter. 

Mr, Lloyd (being applied to by the Lord ChancellorJ said, a 
similar application was refused in Vaughan v. Lloyd: (bj the 
mortgagee wanting to tack all his other demands to his mortgage. 

Mr, Mansfield ssaA, in that case the other matter was connected. 

Mr, Romtlly mentioned Huson v, Hewson; (c) where Lord 
[ 490 ] Rosslyn was of opinion, though certainly Lord Alvanley was not, 
that the reference under the Statute was such an acquiescence, 
that the defendant should not afterwards, before the Master, in¬ 
sist that part of the money was paid. 

The X 0 r//CHANCELLOR said, the justice of the case-seemed to 
be, that the reference should be made as to the mortgage; and 
the cause should go on as to the rest; but he never knew it done. 

The order was not made. 

CaJ Stat. 7 Geo. 11. c. 20. 8. 2. J Cited, ante, vol. iv. 48. 

fej Ante, vol. v. 105. 


1802. 


WiBB 


The Earl of 
SHArrBaavBT. 



Gasba in Chancery. 


490 


1802. 


CARY V. ABBOT. 


Rous. 

February 4fA. 


Augutt 3d. 

GEORGE CART.^ a Roman Catholic, by his will, after giving itesiduary 
several legacies to his executors and others, and two annuities, bequest for 
and some other bequests, gave and bequeathed as follows : 'h® pu^osc of 

“ I also give and bequeath in trust to my executors hereinafter 
“ named, and for the purpose hereinafter named, all the residue poor children 
“ of my personal estate not hereinbefore disposed of, whatsoever m the Homan 
“ nature, kind, or quality the same may be, also all interest arising Catholic faiib, 
“ therefrom, I give for the purpose of educating and bringing up ’ 

“ poor children in the Roman Catholic faith, such as orphans or 
“ those whose parents or friends were not able or willing so to to the next of 
** educate those children, to be chosen by my trustees hereinafter kin; but is in 
“ named, or such trustees as they shall afterwards appoint or 
“ cause to be appointed: nevertheless, I at all times allow a part gome other 
of this residue to pay such sum or sums as may be requisite for charitable uft 
“ the legal security or execution of this or any other part of this hy sign nia> 

“ my last will.” 

The bill was filed by the brother and sister and nieces of the [ 491 ] 
testator, as next of kin, who were also legatees ; claiming their 
legacies: and praying, that the bequest of the residue may be de¬ 
clared illegal and void ; and that it may be declared, the testator 
died intestate as to the residue; and the plaintiffs, as next of kin, 
may be declared entitled thereto, &c. 

The Attorney-General was made a defendant. 

Mr, Richards^ and Mr, Trower^^for the Plaintiffs, —The claim 
of the plaintiffs is upon the ground, that this residuary bequest is 
completely void. The Attorney-General insists, that, though it 
cannot be sustained in the form intended, yet, as a superstitious 
use, either this Court or the crown may appoint to some charity. 

That point will be rested upon the Statute of Edward VI. ^a) 

It is stated in all the Abridgments, that, wherever there is a dis¬ 
position for a superstitious use, it goes to the crown. That pro¬ 
bably arose from a mistake of the law, arising from a passage in 
Duke, (b) The Statute appears plainly to have a retrospect to 
gifts made before^ and has no provision applicable to those sub¬ 
sequent, as to forfeiture, though clearly void; and it cannot be 
maintained upon that Statute, that property given at this time to 
a superstitious use shall be forfeited. It is clear from the Statute, 
that this is not a charitable, but a superstitious, use: but all the 
expressions §re retrospective merely. The Attorney-General v. 

Guise., fcj and the case there cited, are certainly against the 
plaintiffs. Gates and Jones's case is not to be found: but it will 
probably turn out to have been before the Statute; and all the 
cases of forfeiture to the crown will also be found to have bees 
previous to it. By what authority can the crown claim, if not 


(’ajSXat.lEdw.Yl.c.U. 
^ Vern. 366. 


fb) Eukdi Chur. Use, 105: 
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1802. by the Act? As Parens Patriae^ the right of the crown is to ex- 
t—ecute charitable uses. Only the seventh section of the Act relates 
Cast to money. What could be the use of that section, if this right ex- 
isted in the king as Parens Patriae or by the prerogative ? Upon 
that hypothesis also, it would have extended to all future disposi¬ 
tions. The claim, therefore, rests solely upon the subsequent 
cases, and Dicta, founded upon mistake, and a defective construc¬ 
tion of the Statute, and the passage in Duke, If so, the common 
equity for the heir or next of kin must prevail. In a very recent 
case, De Garcin v. Lawson, {aj not yet decided. The Attorney- 
General v. Baxter, (b) and The King v. Lady Portington, ("cj 
were questioned; and Lord Tkurloto's opinion, in Moggridge v. 
Thackwell, (d) is strong against the first decision of the former. 
To educate these children in the Protestant faith would be direct¬ 
ly against the intention. 

Mr, Mitford, for the Attorney-Generals—^ht right of the 
crown is established by a great number of decisions ; many of 
which are upon subjects that arose long since the Act. Super¬ 
stitious uses are void, not; only by the Statute, but by the general 
policy of the law. The King v. Lady Portington received great 
discussion. The principle, as laid down in De Costa v. De 
Pas, CeJ has been always distinctly looked up to. The distinc¬ 
tion is there taken, that, when the devise is to a superstitious use, 
and made void by Statute, or to a charity, and made void by 
Statute of Mortmain, then it should belong to the heir at law or 
[ 493 ] next of kin: but where it is in itself a charity, but the mode in 
which it is disposed of is such that by the law of England it can¬ 
not take effect, as promoting a religion contrary to the established 
one, then the crown, by sign manual directed to the Attorney- 
General, may give orders in what charitable manner it shall be 
disposed. Ine disposition made under that decision was certain¬ 
ly a complete departure from the intention of the testator. 

Mr, Richards, in Reply,—It is not disputed, that this is a su¬ 
perstitious use, as much as any of the uses specified in the Sta¬ 
tute, which has the expression, ** other like thing.” There is a 
plain intention here to make proselytes, which is the characteristic 
of this religion. If a gift to a Roman Catholic priest is void, a 
gift for the purpose of educating children in the faith he teaches 
must be void also, ^aj That it is void by the Statute, appears 
clearly throap;h the whole of it. The object cannot take place; 
and the forfeiture arises by way of penalty for the attempt; and 
it is so considered in Duke and all the cases. It is equally clear, 
that the Statute is retrospective throughout; and it has Men al¬ 
ways so considered; as it was in Moggridge v. Thackwell» 

faJ Ante, vol iv. 433, note. 

fbjY Tern. S48. The decree reversed in The Attemey-Genertil v. Bughet, 3 
Tern. 105. ' 

feJ 1 Salk. 163. fdJ Ante, 36. vol. i. 464. 3 Bre. C. C. 51f. . 

feJ Amb. 238. See thst esse, as corrected bv the Lord Chadcellor firov lard 
MardwtekeU notes, ante, 76, in Moggridge v. ThackaeU. 
faJp. 493. Smart v. JPrujean, ante, vol. vi. 560. 
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though incidentally only; the use in that will not being superstiti¬ 
ous. The Attorney-General v. The Bishop of Oxford^ ("hj and 
Corbyn v, French^ C^J were decided in favour of the next of kilt, 
Upon the principle, that, if the particular object pointed out could 
not be attained, no other object should take place. In the case of 
Downing College^ f dj Lord Chief Justice Wxlmot was of opinion, 
that it should go to another charity. But Lord Thurlow dissent¬ 
ed from that; and after Lord Kenyon's decree in The Attorney- 
General V. The Bishop of Oxford acted upon it. The consequence 
is like that of the Statute of Mortmain; f'aj making the dispo¬ 
sition absolutely void; and being so, the Court cannot give it ef¬ 
fect or energy. In that way Lord Hardwicke understood it in 
De Costa v. De Pas, 

Mr, Romilly f Amicus Curios) mentioned Isaac v. Gompertz; (l) 
in which Lord Thurlow held a purpose to educate Jews a 
charity. 


The Master of the Rolls. This bill, filed by the next of kin ^ 

of the testator, some of whom are legatees under the will, among 
other things, prays, that the bequest of the residue for the purpose 
of educating children in the Roman Catholic faith, may be de¬ 
clared illegal and void; that it may be declared, the testator died 
intestate as to the residue ; and that the plaintiffs, as next of kin, 
are entitled thereto. The Attorney-Generaly who is made a de¬ 
fendant, insists, that the residue ought to'be applied to such cha¬ 
ritable purposes as His Majesty shall please to direct. That the 
residue cannot be applied according to the will, is certain. The 
Roman Catholic religion has received a considerable degree of 
toleration, by the Statute of the present king: ("bj yet there is a 
provision in that Act, that all dispositions before considered un¬ 
lawful shall continue to be and be deemed so. There is no doubt, 
a disposition for the purpose of bringing up and educating chil¬ 
dren in the Roman Catholic religion was unlawful before that 
time. The consequence of its being void, if authority was out of r 495 1 
the question, would be an intestacy; that the gift being so void, 
must be considered as no gift. But that is contradicted by autho¬ 
rities without number. According to them, whenever a testator 
is disposed to b^ charitable in his own way and upon his own 
principles, we are not to content ourselves with (Usappointing his 
intention, if disapproved by us: but we are to make fiim charita¬ 
ble in our way and upon our principles. If once we discover in 
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Ci J Stated oale, vol. iv. 431, from the Bes^ter*a Book. 
f ej JtttU, vol. iv. 418. 

fdj The ^ttornejf-Oeneral V. Benening, Wiba. 1 ,Mmh. 558 , 571 . The Attemeg- 
Qenend v. Bwgert aatSt vol. iii. 714; vol. V. 300. The Attmug-OenenU v. Viger^ 

feet. / 

faj p.494. Stat. 9 Gm. H. e. 36. Stat. 31 €te». Ill. c. 33- 
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him any charitable intention, that is supposed to be so liberal aa 
to take in objects, not only not within his intention, but wholly 
adverse to it. It is not for me to attempt to overturn the settled 
law and practice; according to which, charitable bequests void 
as to one object may be appropriated to another. 

But in this case, can I, founding myself upon the expression of 
Lord Hardwicke in De Costa v. De Pas^ fa) say, that it is so 
wholly void as not to be applicable to any other purpose ? Ac¬ 
cording to that statement, to entitle the heir or next of kin, it is 
requisite, not only that the devise is to a superstitious use, but to 
such as is made void by Statute. There is no Statute making 
superstitious uses void generally. The Statute of Edward VI. 
relates only to superstitious uses of a particular description, then 
existing. The Statute of Henry VIII. (b) relates only to assu¬ 
rances of land to churches and chapels ; which, if for a longer 
term than twenty years, it declares absolutely void. The Statute 
of George 1. f cj was only temporary. In The King v. Lady 
Partington^ one of the resolutions is, that the use, being supersti¬ 
tious, is merely void; and for that reason, the King cannot have 
it: yet, however, it is not so far void as that it shall result to the 
heir; and therefore the King shall order it to be applied to a pro¬ 
per use. In The Attorney-General v. Guise, the case of Gates 
and Jones is mentioned: in which it is said, a charity given to 
maintain Popish priests was applied to other uses by the King, 
and not to turn to the benefit of the heir. It is unnecessary for 
me to mention the other well known cases; in which bequests 
void as to the particular objects, but being charitable in their na¬ 
ture, have been applied to other charitable purposes. In the note 
to Corbyn v, French, of the argument in De Garcin v, Lawson, 
it is said by the counsel for the next of kin, that the opinion, that 
prevailed in some cases, particularly Baxters case, that the 
** crown may appoint, was disapproved by Lord Thurlow, in 
**• Moggridge v. Thackwell; and in The Attorney-General v, 
“ Whorwood, the next of kin, upon the foundation of Lord Hard- 
** wicke's opinion, filed a supplemental bill; upon which Lord 
** Keeper Henley declared, tnat the disposition of the personal 
^estate, after the death of Mrs, Scott, so far as it was intended 
** for a charitable purpose, was void; and that it would belong to 
** the next of kiq; and under that decree, the next of kin, upon 
^ the death of Mrs, Scott, about eight years agcf, obtained a trans- 
“ fcr of all the funds.'* 

Upon looking at The Attorney-General v. Whorwood, fa) it 
appears the doubt was, whether it was a bequest for a charitable 
purpose, or not; whether any charity was in the intention; for 
th#«rgument upon the other side is, that this was no devise to a 
charity. Lord HardvAcke says, If this trust is no charity, there 
is no ground for the information in the name of the Attorney- 

\ 

fa) SSti distease, st emreeted by the Lord Ghanedlor from Lord Hardteiche's 
notes, (Him, 76, in Mtggridge v. naehveU. , 

fi) Stat. 83 /Tim. Vlll. c. 10. fe) SUL 1 Get, I. e. 55. 

f a) 496. 1 Vet. 53*. 
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** General at the relation of the college on a devise to the coliega 
** onlv; for snch information can only be supported on die foot of 
** a cnaritable use. On a * general devise to the college without 
** more, the college being a body capable of taking, must sue: the 
** Attorney-General ha^ng nothing to do with it $ and it is only 
** before me upon that information.” 

I do not therefore see how that case can be an authority, that 
an illegal but charitable use shall go to the heir or next of kin. 
Here the use is clearly charitable in its nature: vtx. for poor or¬ 
phan children. What vitiates it is, that they are to be educated 
in the Roman Catholic religion. 

I must declare the bequest of the residue void; but that it must 
go to such use as the King shall direct. The Attorney-General^ 
therefore, will apply for a sign manual. 
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THE bill was filed to obtain specific performance of an agree- 
ment by the defendant for the purchase of a freehold estate from to s rqiort in 
the plaintiff. The usual reference to the Master having been direct- * 

ed, the reporfWas in favour of the title; to which report the de- 
fendant took an exception, as to part of the estate, called The ^ revenioa 
Bower Farm, in fee might 

The ground of the objection to the tide was, that Elizabeth '*“*j'*^ ^ 
Baier ou^t to min in a recovery j the title being derived from tivU** 
John Pomes who, by indenture, dated the I9th of January, descended to 
1693, limited the estate to the use of himself for life; remainder, the heir, from 
subject to a term, to his first and other sons by his then wife in 
tail male, remainder to his first and other sons by any other wo- ov»nU^. 
man in tml general; remainder to his daughters in tail; remainder 
to Tohn Patne in fee. 

John Paine, and Blanchy his wife, had one daughter, Elizabeth^ [ 498 ] 
who married John Smith, John Paine^ by his will, gave all such 
worldly estate, wherewith it pleased God to bless him, to his se¬ 
cond wife, whom he af^intra his executrix: but the will was 
attested by two mtnesses only. He died without any other issue. 

Etizabeth upon the death of her father, entered into pos¬ 

session as tenant in tidl; and levied a fine. She had issue John 
Smithy who married, hut died without issue, and Elizabeth^ who 
marri^ WiUioM Baker, They had issue onedai^ter, Elizabeth 
Baker, From her the estate was purchased tmd|w a decree; and 
by mesne purehaaes became vested in the plaintiC 

The deiendant suggested, that ^e ulttinate remainder in fee 
may have been, by o^d, or wdl, disposed of by John PeAne^ or 
jky any other pers^io whom it may have deseended; and if the 
game sbatdd have been so disposed of, it could now be barred 
^y by EBmbeth Baker, » ^ \ 


9 


{(1) See Si^deth Tend. & Parch. 954. C2d. Am. 
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In support of the title, it was urged, that the bare possibility 
that Paine might have disposed of the reversion from his only 
child and heiress Elizabeth^ would not be permitted by a Court of 
equity to impede the sale; and as it appeared that the estate was 
not devised, it was to be assumed, that the ultimate reversion de.* 
scended to his only child and heiress at law. 

Mr, Mansfield^ and Mr, Steele, in support of the Exception *— 
Mr, Romtlly, and Mr. Fonblanque^ for the Report, 

The Lord Chancellor held a recovery not necessary. 

The exception was overruled; and a specific performance de> 
creed. 


[ 499 ] 

Roi^u. 

AtifuitSd,Sth, 

Distinction 
between a 
power and 
absolute pro¬ 
perty. A pow¬ 
er, unless ex¬ 
ecuted, not as¬ 
sets ibr debts. 

Power exe¬ 
cuted by will, 
but afterwards 
discharged; 
and a new 
power created. 
A subsequent 
codicil will 
not by the 
mere effect 
of republish¬ 
ing the will 
be an execu¬ 
tion of the 
power. 

Though the 
rule is settled, 
perhaps with 
some violation 
of principle, 
but with no 
practical in- 
eonvenience, 
that equity 
will aid a de¬ 
fective execu- 
tion of a pow¬ 
er, the want 
of execution 
cannot be sup¬ 
plied. (1) 

[ * 500] 


HOLMES n. COCHILL. 

BY the settlement previous to the marriage of Sir fohn Cog-- 
hill, Bart, dated the 15th and 16th of October, 1754, estates in 
Ireland, in fee simple, in the counties of Kilkenny and Cavan, 
and leaseholds for lives in the county of Kildare, were settled to 
the use of Sir fohn Coghill for life; with remainder, subject to 
an annuity by way of jointure and a term for raising portions for 
younger children, to tne first and other sons of the marriage in 
tail male ; and it was declared, that Sir fohn Coghill should have 
full power by any deed or writing to be by him subscribed, seal¬ 
ed, and executed, in the presence of three or more credible wit¬ 
nesses, or by his last will and testament, by him signed, publish¬ 
ed, and declared, in the presence of the like number of witnesses, 
to charge the said premises in the counties of Kilkenny, Cavan, 
and Kildare, with any sum, not exceeding 2000/. for such uses 
and purposes as he should think proper, but without prejudice to 
the aforesaid jointure and portions. 

Sir John Coghill was also entitled, under a w'ill, to estates in 
the counties of Meath and Dublin; with remainder in tail to his 
eldest son; who attained the age of twenty-one in 1787. Soon 
afterwards they joined in suffering recoveries of all the estates, 
except the leaseholds ; and by indentures of settlement, dated the 
29th and SOth of fune, 1787, they conveyed to itKistees and their 
heirs the estates in the counties of Kilkenny, Meath, and Dublin, 
«ad the leaseholds in the county of Kildare, subject to the join¬ 
ture and provision for younger children, but freed and for ever 
discharged of and from all right and power by the said settle¬ 
ment reserved to Sir^oAn Coghill b^ deed or will to charge and 
* Encumber the premises in the counties t^Kilkenny and Kildare 
with any sum, not exceeding 2000/. for swji uses and puiposes 
as he should think proper. ' 

This conviiyance was declared to be in trust for securing /fa 


f(l) See RoherU*t Widow et al. v. Stmtm, 3 Munf. 139.} 
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annuity to the son» noil truaftecs for n lif%m of HOO years; 

and subject thereto* to the Jt>»»t appointttieint oi tht father aoci 
and* in. the ntcantimr and until default of a[ipuiAtineiii, to 


bon 


SJjr ^ohn Co^htll lor ide; eiwl then to the survirot ot him attct 
hia son. The trust of tfu* term ot 300 y^ara declaied to he 
for securing the annuity-to the, son j and thr«% that the trustee^a ., 
should at the rerjuust and,desire of Sir ^ohn Co^htUy.Xo be 
niliod* and to ho by hiro signed* by demise* sali:,“ alid jttiortgage* 
of the premises in the counties of Meath and comprised; ' 

in the terra* or of a competent part thereof* or by-such other way'af \ 
rtud means as.they or the survivor, &c. shall think fit, raise andy 
levy such sura or sums of money as Sir yohn 6’c,§f/w//should di--' 
xvc* and appoint, not exceeding in the whole 2,00f)/»; and pay the 
^a*ne to Sir John Cot^hitl or his assigns in his life-time to or fory' 
bis and thutf own use for ever? or if the same or any part ther^' 
oi shall not be levied, raiaetl, and paid over*'to him and his as* , 
si,;ris ill hi.'i lifi -iiiue, then upon trust by all or any of the ways 
a-itl lueans aiort-said if> raise and levy the same at such time and 
tiuu'K, j/iul to pay over the same to ^iich .person'of persons, as 
Sir ■/<,/;/! Crjir/uU should by deed or by his-last.Will by him duly 
executed ami atiested by two or more credible witnesses* direct 
an-rl appoint; and then upon further trust to indemnify the afore- ■ 
said lands in the county of Cavan from all charges affecting the 
same ; and then upon further trust to raise a further sum in ad-,' 
ditJon to the portions under the settlement. , 

Sir Juhn Cog'hilt^ by his will, dated the 9th of September, 1775* 
and several codicils, executed and attested so as to pass real es-^- 
tate, gave the sum of 2000^; to, be rms^d under his power* and - 
all the rest and residue of his personal estate* ■ goods* and effects,. 
(cxci'pt his furnituie at Co^hilt fraU, which he directed to Be np-, 
prai.sed, and delivered at the appraised value,ilo,his son*) and tne 
amount or such appraisement, widi the above fund to bc-r applied . 
towards payment of his debts ; and he appointed his wife and two. ' 
other persona extcuirix and executors. He died in March, 1790. 
One of the codicils wa,s subsequent to the deed pf 1787: but it 
took no ttOlice of the power; and waja forya d,istmct purjjose* 

wholly unconnected with, it, . . , \ ,,'• 

. *1^^, 'bUl was: filed by si mjdo' contract J^fedimrs • against the 
widoi^iywlm’ido^ pipyed dje'witt, and .against Sir y.ahn Thomas 
Cb^Ai|b*thfe testStof: praying an 

aecodntr'^d payment of their debts, pjn account of .the personal - 
estate ; '^d. .that if any j^rt.of per^pnaf ei^t^yh^becn ap- * 
pUe4 in payment of specialty deb|^V| 9 t so muchifte simple cpi!-..- 
tract cfedttbfs may stand in the'pfktiV of the ii|)£sclaltv creditors 
upon the rtial estates, of which the testator wa$ seised, or in whuih , 
he had such an inteust as miy be affected with specialty debts; 
and receive sattsfagll^ thetreout. 

The defendants^stated by thetr answeifs "fee accounts, fro^ 
y^ch it appeared, that the^rsooal est«e, $nd the real estate de- 
aCended* tnauSeient for the specidty <t»bti8—n^crai 
^estioU thereiore was, whuthei the plaintiffs could 'avail yiem* 
selves of die fund, the subject cd the power; epns 

. '''y vii*. ^ 4 & - 
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Cases ik CHANeBRY. 

ed either as the absolute property of Sir ysAn CoghiUt or the 
power *= being executed by the codicil, as republishing the will; 
oi the want of execution to be supplied in equity. 

J/r. jRomilbjy and Mr, HaU^ fir the This power 

must be considered as executed by the effect of die codicil, re¬ 
publishing the will. Where a codicil takes notice of the will, it 
is clearly a republicatton* Carte v. Carte, f aj Heylin v. 
lin. ("hj The effect of this codicil is to make the whole speak at - 
that date; and therefore it is a republication. But if this ca^ 
cannot be so considered, without any disposition, the fund, which 
is the subject of the power, will go as the absolute propertj of 
the party. Under similar circumstances the money has been 
laised for creditors; though there was no execution of the pow¬ 
er ; and in other instances against the express appointment. Las- ‘ 
sells Lord Cornwallis, ("cj In Maskelyne v. Maskelijne (d) 
there was no execution of the power. In Kobinson v. Dm- 
gale^e) h. was raised for an administrator; a general power to 
appoint giving the absolute property; and an execution not being 
necessary. It Goodtitle v. Otway ^ it was held, Uiat a power 
to dispose of, generally, gave the absolute property, and not in 
nature of a power. In ’Tomhmon v, Dighton fg) the disunction 
is taken by Lord Chief Justice Parker bt tween a genet al prtvrcr, 
giving the absolute property, and a limited power confined to par¬ 
ticular objects. In Maddison v. Andi cxv (hJ the subject ot a 
power was considered the absolute property. In Pmk v. Ba¬ 
thurst^ ft) and Troughton v. Troughiotiy there had betn an 
appointment: but Lord Hardwteke's opinion was, that though 
there had been no appointment, and nothing done, it would be as¬ 
sets for debts. In Bainton v, JVardy (b) Lord Bardwtike, ac¬ 
cording to the report in Atkyns^ states, that “ where there is a ge- 


CajAmb.^'i 3Atk.n4,. 

CO 2 Va-rtt 465 Pr. Ch 252. 

CO ^ J81- 

CO ^ I* 149. Sa/k, 939. 10 
Pi 12. 57. 

CO P 50A 5 Atk. 656 1 86. 


CO Cotvfi. 130, Ptffott V. Waller, ante, 98- 
CV Amb. 750. 

2 Wilt 6. 

lod.^Sl. Com 194. 2. Ey. C*a. Ab 309 
(tJiAik 269. 


CbJ 2 Atk, 172. That case appears tp be statril more correctly 2 Vet. 2. Tile * 
following* abstract is taken (Votn the tteffi<>ter*8 Book 

Power to Georfs Ward by deed or wul to charge the premises with any Sttm 
not«xccedirtg 2000/ 

CJeot^tf Waid, having made his will, dated the 35th oS,ipnl, 1726, and there¬ 
by ukmg notice of the said deed and power, devised to fiis mother, the said 
Pkaibe Watd, 500/ j to the said deibndatits Latitta and Anne WOOL; and the re- 
roaming 500/ to his wife habellut and made her soie executrix i and 
tlic premises with tlie said 3000/, legacies; and died without issue, uidehted to 
the plaintiffs and otliers. 

The decree declared, that the siup of 2000/. with the interest thereof, which 
the said George H^d had power to appoint by virtue ot the Said deed of the 
iSUi ot_^ebrmiy, u35, and of which he made an ap^SuAUnent by his wilh *» 
be considered as part of hia personal estah^ liable to <be satisfaction of tV tw> 
aidue ofius said debts. Jttfg.Jyh.A 1740. FoI613.. 

A case, frequently referred to upon this suhiecti Wider the title nfShiBegy, <* 
Jard Perrert, htibre Lord Tidbof, is probably /and Perreri r. Perrert, 
Beg, ' U(.. , 1 . ,r03. Fol. 285r the date of ivhich, 7th tieeevdxf, 1733, cdrrCs^poiaiSi ' 
With the case in the begimimg of PoTeeter, Thttt dpocq hfowev^ docs hot 
per. to ipci^ ^ dpcision of this polpti, , ' ^ 



Casss m CtfASmkt* 

“tieral power given or reserved to a person for stith uaeSf intents 
** and purposes, as he shall appoint, this makes ii his absolute es- 
tate } and gives him such a dominion over it as will subject tl 
** to his tlebtb.’* 

^ Mr. Alexander^ and Mt* Vonblanque., for the Dc/endanfSti^ 
Ihis 1 ^^, not the absolute propel ty ol the paity, but a posver to be 
executed in a jiaiticulur manner. According to the statement in 
the guat t ist ni Jofd Fowitskaid Windham^ (a) thcic was 
an appointment ot the whole in Bamton v. IVard, and Lord 
IfarihoKidd opinion is expressed in lotd Towmftend v. Wmd- 
hatn^ ihit it will not do svithout executing the powu. In Tctlet 
v. IrUtt^fh) th*- dislinition is taken between a defective tvccu- 
tion and x nr>n-t \< t ution oi a pt*wt.r. this court in the paicicular 
cases aiding the hirmtr, but not the latter. All the cases citod 
fall within the distinction, there having been an execution in all 
of th< m. The rule max be harsh in not going this length in fa- 
\our ol cuditors . but it must picvail. In thu cast there is total 
absence ol intention to < xc cute. In many instances, the date of 
the will IS bt ought doxvn to that of the codicil '. (< ) but this codi¬ 
cil is quite distini t, and does ndt look to the power. 1 his is 
not like iomhmon Jhjhfont m which the question was, whe¬ 
ther the c/lut wa> not to enlarge the estate, 

yl/r, I? it m lirpltj ,—It is xetj ditfaeult to find a reason for 

the distinction between the defective execution and the non-ex¬ 
ecution of a pow»r, as is observed in lasuIB \, Laid (orn* 
yZiodti, 1 hi case that approaches nearest to this, is lotd 7’oton- 
* hetui V fVindhatn • but it tumid dntirdj upon the particular cir¬ 
cumstances, As to the point of republication, the objection is, 
that the thing, to which the will applied, did not cxist at the date 
of the codnil, but the effect of this louail, annexed to the will, 
dulj executed, IS to mike the whole sp ak at that dale. It is there¬ 
fore a republication of the will, and an execution of the power. 


The Master of the Roils. The question in this cause is, 
whether die sum of 2000/. which Sir yohn Coq-htli had power to 
raise, should be considered assets for his debts. The creditors 
contend, first, that he has executed the power. If he has, there 
is an end of tjj/question. If he has not, secondly, they insist, 
that this sum is substantially his property j as he had an absolute 
power to appoint it. 

As to the first point, it is clear, the only power in existence at 
his death was that created by the deed of iTBfi, The power re¬ 
served by the marriage settlement was discharged tor valuable 
consideration. That power he had executed by his will. But 
the power itself beb^ gone before his death, the will had nothing 
to operate upOn; antess it can be applied to die new power ere- 
for appoiming the same sum» to be raised out of different es- 

fuj 3 Vet 1. CV t p. mt. 489 

r0 r. anth 98. 
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^^806* iate^. It is admitted, he has not dirertly executed the new pow« 
ti. liut it U '■, d, that vibsequcnt to the creation of it he exe» 




ti. liut it U '■ > d, that vibsequcnt to the creation of it he exe» 
cut d a rttdictl, that has the tifectof republishing the will, and 
m'ik’ni^ It sptak ab at the time of the repiihliLation, Be if so. *U 
s,vales onh ol the power gi\en b> the man i.ige settlement; which 
w »s as much gone as if it luvtt had ixisfed. ’l*hcie is no way. 


m which the will can be made to speak oi tlic new power, for a 
new con^anicration, aHecting diflcitnt estates. 1 am clearlj of 


opinion, then is no t sccutmn ol this powtr. 

Upon tlu- svcond | omt, then is <.n c vidcnt diffirenct betwe«n 
506 ] a poAvti and .m absolute iigbi ol propertv • not so much with re¬ 
gard to the pans poss ssuig the p<>w^r, aa to the paili to h« af- 
ictud bv the execution of it. 11 oui attention is to be eonhned 


to the lormti cntiitli, there is no iiason whs the money he has 
a light to I use simi Ul ih t 1 e < unsuleud his pi ope iti, as aipch as 
a debt he ha. a right to ie i oe e i. B it the Hite i i an only be eb n g- 
ed m the manm r and to the e \Hnt sp( < ified it the enation ol the 
power, iht eompict i not to rme ‘2<)CX)/. absoluteU, anel in all 
events, hut, lb It It m IV b i iised in .i reitam ni inner t;72. ac- 
toiding to hi miomunent In ehcel <ir will, to be tluiv exetuted, 
at ti .ittested b\ twei e^r more witnesses. To sn, tbitwuboeita 
cle dot will tl is sum shall Ik laised, is to subject tin ownet ot 
the estate to a charge, m .i case in whitli he never cemstnted to 
beat it. The elimee, that it mav never be executed, oi, that it 
mai not be execiit d m tlu* numner piestiibed, is an advantage 
lu ^e< uies to I imself b\ the agieeinent; and whieh no out has a 




light to take horn him. In dns respect, thoe is no diflennec be¬ 
tween a non-tveciiiion and a dehetive execution ot a power. B\ 
the coniput, the estate ought n )t to bechargttl in cithti case. It 
i> ddfi lilt, the i< lore, to diico\e.r a sound piineiple lor the autho- 
iitj this Court a'sunie s foi au'iing a deb cfiv'e execution in cei- 
taio eases. It the inie ntion ol the partv possessing the poiver is 
to be le gai fit d, anel ne<t the mteie >t ol the paitv to be ajTe cied by 
the exeeurmn, that mte ution ought to he executed, wheitvtr it is 
manilesteel, loi the owner ot the* estate has nothing to do with 
the } uipose. I o him it is mdifleient, whether it is to be exer¬ 
cised toi a rruiitor, oi aveiluiutti. But if the lutere'st oi tht? 


paity to he affected bv the execution is to be regarded, why m 
any case < xeitise the povvt»r, #scept in the' form.and maniuf ppe* 
seiibctU lie IS an absolute? stranger to the eql^'v between the 
possessor r>f the power, and the party in whose favour it is in¬ 
tended to be f xteuied. As against the debtor, it is tight that he 
should jxij. But whnr equity is there tot the creditor to have 
th* money raised out of tlu estate of a third person, m a ease in 
ijfjbit h it was nt v< r agreed that it should be* raised ? 'jrb« owner 
is nrtf beard to sa\, it w jll be a grlcv ous buKjben, and of no merit 
or utility. He is told, the e*a&c provided for ejrists: it h formally 
right: he has nothing to do With the puip6sd« But upon a de-» 
feet, which this Court is railed upon to supply,^ he is not 
fed tOj *V-,argument; nwd to jt is noi foriigally tigH--. 

^e' cS$e provided ioi does nof ^xistand hi: has nothin^ d<V- 



Cases jtN CtrAJfCEftV.' 

>5s some want of equality. But the rule is perfectly settletf^ and, 
thougJi pethaj/s with some violation of ptiilcipU*, svtih no practi¬ 
cal incoDVi'nitute, But further than supplying a defect in the 
execution, the C(»urt has never gone. In Laantilif v, lord Com- 
the I.ord K> rprt says, (a ) tliat “ the Court has not gone 
“ so far as, wheie a man ha» a poutr to raise money, if he ne- 
“ glv ct to execute that powrr, to <!o it for him; although he 
“ thought it migiit bt; reasonable enough, and agreeable to equity 
“ in favour of creditors,” 

At the opening I was strongly impressed with an idea, that 
there was no authority foi the prtjposition contended for by the 
creditors, N<ine was adduced, except some* generality of ex¬ 
pression in Athjns's statement of the judgment in Bainton v. 
Ward. There is no such general proposition necessary to the 
decision of that case ; for the whole sum was appointed ; in which 
particular the statement is more correct, as introduced (b) in the 
report of Lord 'roxuuafiend v. Windham j and there Lord Hard- 
xv'tche lays it down expressly, that without an appointment no per¬ 
son could he entitled to the money; though the power was as 
large as in this instance. It was ergued, that because the Court 
will for I reditors lay hold of the money, when it is appointed for 
a volucUcer, the Court ought to Lay hold of it fc;r them, though 
there is no appointment; ini in the former case, the application 
is against his intention. But in the given case, the money is al¬ 
ready raised by a due exeebtion of the power ; and the Court on¬ 
ly directs tile application. It does not follow, that by its own act 
it s])all charge the estate, when the power is not executed, nor at¬ 
tempted to be executed. Many of the cases cited determine only 
that a limited gift to a man, with a power to dispose of the thing 
given, will carry the ownership. But there is no doubt, this is a 
power in the proper sense of the word ; and the power not having 
been executed, I am of opinion the money cannot be raised. 
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TRIMMER V. BAYNE. 


.^vfutt 6fJl, 


, fOm by his will, dated, at Cakvtta,- the 1 Ith of 

January., 179^ gave, devised, and bequeathed, to S?to*rSIo€«‘ 

a presumption; widiout regard to the nature of its a**, whether a mere casual conveisa ' 
Witii a stranf^r, or between the parHes, and upon the subject; or whether at the time of 
transact ion, previous or subsequent. But those circumstances are very mslerid aith refe 
to the Weight and efficacy of it. (1> 

Presum^ satisfaction of a legacy by a portion: the evidence not being sufficient to 
the presumption. (2) 


WA 


' .1(1) fine JIfnwi v.Mann'^t Er, I Johns Cha, 
Rep 2Sl. S. C.*14 Jqlms Rep 1. .VAe/fonV 
ASx. V, 1 Wash. Hep. JS-'i’wHAv. Fen- 

1 djjLUison's Hep. 170t Iaek9m,y> Kn^en» 

; ' Al«i'*<?'• "Ijjf t.l 






1(2) See the notes to EichardiiAn v. 
ttene, ante, voUi. 4(U, and thwihbjfe V. 

rw/e, vor»lil?iltl^ *1 * 
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Casbs IK Chancbrv. 

Bayne^ and four other persons, ail his estate, real and personal, 
that he should die po'ist ssed of or entitled unto, subject to ilie 
following trusts, and payment of all hts Just debt •, and the kga* 
cies in tliat his will mentioned ; oat of which estate he gave, de* 
vised, imd bequeathed, <h« sum of 50CX)/. upon trust for his natu¬ 
ral dau|^ter Jean Re^: the interest whereof to he paid yearly 
to the^aid Jem Rtia4, aa long as the said Rem shall con- 
tiouo Sole, on her own receipt or order tn writing; and ho direct- 'I 
edt' that upon the marriast of the s,ai4 or if shaU h% 

mounded at the dido of his deceaae, hk smd trusteet do'pay to the*' 
said Jiaen Ready the said sum of ^0004 for her own sok use and 
benent for ever, on her own receipt for the same, notwithshtUding 
her coverture? and he did thereby charge his said estate with the 
payment of the said interest and sum of 5000/. as aforesaid. 

The testator then, after giving several other legacies and annu¬ 
ities, charged in the same manner upon his said estate, declared 
his will, that in case his said natural daughn r, the said Jean Ready 
should die unmarried, the said sum of5000/. so bequeathed as 
aforesaid, shall revert to hts said estate, as also the annuity, grant- 

* ed to his sister CecHtay on the death of his said sister; and that, 
after the payment of all and evciy the respective legacies so be¬ 
queathed and particularly expressed, as aforesaid, he gave, de¬ 
vised, and bequeathed, the rest and residue of his fottunc and 
estate, both real and personal, to be equally divided between his 
nephew and three nieces. 

The testator, after making his will, came to England; and pur 
chased 'and contracted to purchase freehold estates. By inden¬ 
tures, dated the 3d of December^ 1794, reciting the intenaed mar¬ 
riage of IViiHam Ktrby Trimmer and Jane Ready the testator’s 
natural daughter, and that the testator agreed to advance to Trim¬ 
mer 2000/. immediately on the marriage, in part of the portion of 
Jane Ready and also to secure by his bond the futther sum of 
5000/. to Trimmery to be paid him within twelve months alter the 
decease of /i«yne, w ith interest from the da> of bis death, to be 
applit d upon the ti usts in the said indenture mentioned ? and that 
'iVmwer agietd to secure by his bond the payment of 50004 
within twelve months after his decease, with interest from His 
death, upon the trusts therein also mentioned, and that bonds 
were executed accordingly, it was witnessed, that the said bonds 
were in trust in the first place, in case the martW;^ should take 
effect, that the trustees snould receive the said sums of 50004 ^ 
and 50004 when respectively payable, and invest Uie same in go- .t 
vemment or real securities, and stand possessed of such funds 
upon, the following trusts; in case die 50004 secured by the bond 
of yohn Bayne should become payidi>le during the joint lives of 
WtUiam K%rby Trimmer tuul Jam nis Wifeuthtn that dw tt’uatees 
sUoidd pay to or authorize me said yanei^^ne or her smsigos, ^ 
to receive the interest, dividends, &c» during her life, for 
intents and purposes as she should, from time to time^ notwith- 
statjp^sgjfeil^-ipveriure, direct or appoint, jby any T^ritrttg wndtu^ 
hemaodi and m default thcfeoJft to pay the same into the 

* jSk , iT .. * ' 
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Jastids of the -aid yam Bayne^ for her own sole use; and that 
her receipt shi uld be a sufheient discharge for the same; and not 
to be subject to the debts, control, &c, of her said intended hus¬ 
band; and afl< r her decease, upon trust from time to time to pay 
to or empowi r fVtlhani Kirby Trimmer and his assipps to receive 
the interest, dui ing his natural life, for bis and meir own use; 
and as to the sum of S 0004 . secured by the bond of Trimmer^ in' 
case yarn Bayne should survive Kim, upon a stihtlar trust for hev,^. 
benefit; and after the decease of the aurvivor of them, to assign 
and transfer the capita} of die said sums of 5000 /, and 5000 /. mr 
the securities, to and between atl^and every or any child or chil¬ 
dren of the marriage, in such shares and proportions, and at such 
ages or times, and subject to such conditions, he, as therein men¬ 
tioned j and in case there should not be any child, or all should 
die before the age of twenty-one or the marriage of daughters, to 
assign, &c. the sum secured by the bond of Ttimmer according 
to his appointment, in default thereof to his executors, Sic.; and 
the sum secured by the bond of yahn Bayne^ according to his 
appointment, &c, in the same manner; and yohn Bayne cove- [ 511 J 
nanted for pa\ ment of the sum of 20 fX)/. to Trimmer immediately ’ 

upon the marriage, • * 

The mariiage took place; and the testator paid Trimmer 500 /. 
in part of the 20 (X}/.: but the remainder of that sum, and tlie 
JOOO/, upon the bond of the testator, continued due, the former to 
Tiimnur^ du latter to the trustees, at the death of the testator. 

Upon the bill of Mr, and Mrs, Trimmer^ on behalf of them- 
selveo and all oilier the specialty creditors and legatees of the 
testator, thv. accounts were taken and the real estates sold. The 
Master’s report stated the instruments and circumstances above 
mentioned, and the result of the accounts and produce of the sales, 
and the contracts entered into by tlie testator for the ]nirchase of 
freehold and leasehold estates, after the date of his will. 

The cause coming on for fuither directions, the question was, 
whedicr the legacy of 5000/, to Mrs, Trimmer was adeemed by 
the portion provided by the testator upon her marriage, 

Tne plaintiffs went into parol evidence, to rebut the presump¬ 
tion : the material part consisting of the depositions of a 3Irs, 

Brotvm stating conversations with the testator in the month of 
August precedinv^the date of the settlement; the effect of which 
was, that the w^^ifess being informed by him of the intended mar¬ 
riage of his daughter, asked him, what fortune he intenderl to give 
her. He told her 50004 and being pressed to give more, said, 

.‘‘She i$ in my will;” intimating, when pressed to give the uhole 
immcdiatdy, that he was worth but 10,0004 

Mr, Aleseander^ Mr, BamiUy, and Mr, Harvey^ for the P/aiH- 
t^v**<The presump^n of intention to satisfy a legacy by the 
fmvancement of a i^rtion, is now a positive rale laid down by 
the Court to gOvern^hem as to the acts of the party. It is equal- 
. ^.clear, that evidence must be admitted to show that the tesmtai*, 
mdnot.iuxend to aatisfy the lemey by the portion,-*^*.V-/^aso 
,iti, wldch this suhje^ was fully cousideredj is v, 


c iia 


^ * 
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^on. faj JLprd Thinlotu thought, ("bj thefe was no great reasoh' 
to be satished cither w'ith the presumption^ or the way in which 
it is got rid of: but be says, he must presume the testator to be 
apprized of it, as a rule of law. The evidence in this cause gu*es 
the most satisfactorj information that this testator did not so un- 
' derstand it. The natural presumption is, that by not revoking 
the will, he intended it should take effect. If, however, the other 
presumption has become the law of the conntrj^* and the mere 
circumstance of advancing a portion is of itstlf a revocation, stdi 
if there is satisfactorj* evidence that the testator did not know the 
effect of that advancement to revoke the legacy, that is the most 
satisfactory ev idtnce, that he did intend both provisions to take 
effect. Your Lordship has thrown out a difficulty; that, after this 
conversation took place, a considerable advance was made by the 
father, and upon the occasion of that very maiiiage; which shows 
a different intf ntion lietween the time of the conversation and the 
matria^c. But the case of Dehezt' v. Mann Crj has exactly the 
same circumstance: the sum of 600/. was advanced after the mar¬ 
riage, but upon occasion of the marriage: viz- to buy furniture, 
,, The conversation with Airs. Brown accounts lor his giving 7(KX)/. 

f 513 ] instead of JOOO/. I'hc contracts he had entered into made u io- 
* convenient to him to advance the money as he intended. I’heie 
is an analogy between this sort of tasc and the cast s of implied 
revocation of a will; as by marriage and the birth of a child. Ca) 
This is a presumptive revocation of that part of the will. As in 
those cases, the pusumption may lie tebutted : that is, if it ap¬ 
pears the testator did mean that his child should take the beneiii 
under the will. I.ord Thurlow'*s way of considering it, in Ellison 
\, Cookson^ is very accurate. 

Mr. Manifielil^ Atr. Richards^ and Air. Cox^ for ihr Defend- 
ints .—^'rhciu is no evidence in this case, that can defeat the ge¬ 
neral rule of prcsumptitio, perhaps unfortunately laid down as a 
rule. Lord Thurlow considers (bj these presumptions as pre¬ 
sumptions of lavj% and therefore not to be stnt to a jury; and yet 
they are to be met by evidence. Ifis unfortunate: out this Court 
has laid down these general i ules, calling them presumptions of 
law; and it is impossible to refuse evidence certainly, as Ho pre¬ 
sumption can stand longer than till the contrary is shown, 'Hie 
parol evidence can amount to nothing, unless ij satisliea the Court 
that he intended 7000/. by the scUlemeht, and by the will. 

Tins evidence is as doubtful as can be imagined; very unlike that 
in Debeze v. Alann^ which, though slight, is the evidence of the 
father of the husband, that the Father of the wife told him, he 
could only give her t00<i/. oif her marriage, but she would have 
more hereafter, as bis life was a bad one. The only explanation 
of that is, that she would have more at hi^eath. The conversa- 

V 2 J6ro. C. C. 307. 3 sll. C. C. 61. ante, vol. I TOO. 

* CbJ .inter vol, i, 100, / ("cj 2 Hre. C. C. 165. .. 

. JSx pa^te I'hg Earl nf ilchenfer, ante, 348: dih sobjecL 

, and the principddfttt'UuirUiss’refeitw. ' . ~ 

n'itslic r. lOA ' ' / , < . 
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tion Wfts between two persons, standing in the ptace of parents to 
the parties: their ath^ntion drawn to the sul^ect. This is mero 
gObsipmgconversation: having no refcience to the subjerf#of the 
settlement; applicable to the intention several months btfore. The 
witness had nothing to do with it; and the question was a surprise 
upon the testator, who neier meant to enter into the dis(ussi(»n* 
I here is the most maiked distinction b( tween the tivo cases, 
Ellison V, Cookson stands upon pi culiur grounds. In the cases 
between the executors and next of kin, (a) % strong distinction 
has been made between the time oi executing the will and any* 
other time; (b) and very piopotly; ibi, how is evidence of the 
intention at ont rune tn evidence it at .inuthti ’ 

J/r, in Re^!u. —It is sufficient to suppoit this claim 

to show, the testator undcistood his will would operate; which 
upon the evidence is < lear. Suppose in the case oi the executor, 
and next nl kin, which is analoftous, the conversation had not been 
upon the cxpiess iatcniion; bur iinpurttd, that the Ustator under¬ 
stood that a legaev to the executor would not turn him into a 
trustee: would not that be as pievailuig as the most distinct de¬ 
claration of intention? In those vasts, ther*' is no objetfion to 
the dv'laiations not bting at the tinu of the will; and many de- 
tisioris haM' bwn upcai di cUiations subsequent. At all events, 
there is only an adi mption //{? 'co/fw, to thv extent of 2000/, 
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The Lord <^u-vmolli or. I do not hesitate upon this paiticu- 
Jar spicu s of vast to sa}, I give mv opinion without a hope that 
any di cisiou will aflbid saiisfaition to every one who looks at the 
circurostan< es; and in a case of parol evidence, upon which it is 
not possible to hope that the mmds of jiU should tontur. It ap- . 
peaib that diHcrviit judges have formed vety diflcrvnt opinions £ 515 j 
upon the natuie of thv rule in tins Court. It is obvious that * » 

Lonl 7'/in/ /ore, it it barl been i ts intifft n, would have disapproved 
the establishment of it; and Lord kenijon^ in Llhson v. Cuok&on^ 
thought it a vtrv wholesome rule. Many observations occur, 
upon similar presumptions, in the case of ♦xccutor and next of 
kin; and Mr„ Jnstke Hulfer went the length of intimating, ("aj 
that if he had set here longer, he would have driven paiol evi¬ 
dence out. I say nothing of the nature of any of these rules. It 
is clearly decided, that there is such a presumption. It is also 
clearly establigb/d, that paioi evidence is admissible to r« but the 
presumption; and tnj* business is dryly to determine, whether 
tlie parol evidence in this case has sufficient weight and power to 
ovc'Tthrow the presumption, which, it is admitted, must jC; ima^acis 
he applied. It is not the habit of this Court to direct an issue either 
upon a case of this kind, or such as Noutse v, Finfh: (b) but 
the ruin ia settled, that where a parent, or a person in loco parentis, 

J JVHibett V. »ok 1a'wi the refercncet m the note 1S8V 

V. oa^, Tot vi. 343. UrquAart v. Ktngit aaar. 315. 

^ vtare. v. 359* 

. p. 515. M.is, rol L h» w v. JiacA. 
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gives a legacy as a portion, and al'tcrwards, upon marriage,or an} 
other occaaiun tailing tor it, adsances hi tlu- natuic ot .i poition 
to that child, that will amount to an adcnijjiiou of ihv gilt die 
will; and this Court will presums, he meant to satibfy the oncdij. 
the other. It differs from the p» rformante rw .sati'-t^ietiou ot a 
covenant in this; that the Court overlooks small ditlervuces m 
the circumstances of that, whith is propostd to bt gi'tn, and 
that, in satistaction of which it is contnuled lo be given. ^f J The 
Court does ufit inquire, whether the portion by the will is e*ntirc- 
ly and absoluul} to the child or what is alterwaids advanced 
* in this form ; a settlement upon marriage; ivhith not tieing a 
performance of a covenant or sati.sfatlion of a debt, is a pre 
sumetl satisfaction ol the inundctl poition. 

Under the circumstances of this case, I do not conet ive that 
the lact c)f th«- limitaticMi oi this proju rtv upon the mairiage tail 
be such a difference with rtgaid to what was intended bv the 
will and advaureiuent under the marriage cuntnut, that upon that 
it cau be said th«‘re is no adimiiiiion. In ordinal} cases, v’ithonf 
examining whether it would be satisfactoiy to sav, this Couit 
should adopt this lulc, it it were ;ca' 1 think, if you tame 

to the resolution not to adopt it, \ou would not sa\ so in die par- 
ticulnrcnsc; and it is well woith t of dist ussion, wlicther it should 
not prevail in this particular case, e\tn if it was iu»i to be staud 
as a general lule ; lor the legai y is gi\tn by the will with txj’rcs.s 
and peculiai reference to the lu.uiiage* of the dauj’hter; looking 
to the fact or the event of marriage; b^ing gi'cii as a provision 
for her sole and separate use to trustei s to be jiaui upon her mai 
riage, or if she should be man it d at his decease. Upon the trea¬ 
ty of mairiagr’ she had aivinthoate title to the portion or fortune, 
to be paid iijiun htr marriage unti'r die will. It cannot be ths 
puled, that if there w'as nothing more than tlu will and the stl 
dement, the latter w'ouM be an adt-mpiion, The extculioii tif it 
is a fact to be looked at as a fact of c\ idt nre*. I'he st tile me lit it¬ 
self is very maleiial e‘tid<-me of the intention of the parties, and 
of the testator as one parly; loi it is written evidence; and also 
it is final esitlence of his intfnti(>n. Bui it is said, though upon 
die gifts provided by the seUlcment, and still more upon the le- 
citals, what is given is to be taken as an advancement ol portion, 
and theielore in ordinary cases an ademption, yet the evidence is 
so applied to the act done b) the testator ujiiiu th'"**4^l of Devnnbt’i , 
1794, tht final act done by him, that under the circiuiistances the 
ducinrutions rue suflicient totontrol the admitted cHoctof the set- 
dement in this ('ourt. 

In the case of Ellison v. Cookson I had a large share, I kne\» 
some of the parties very inti match*; and am pi-tfecdy sure the 
case was rightly decided. But it was decixled upon grounds ol 
imputation as to what the testator thoughf,S«eant, and knew, as 
to the rules of law; which he could not uimcrstand, even as to 

^ ft 

C V TiflwSl^UMftwprinciple prevails in the case of double porhons bj a spttltf* 
Tuent and a subsequent Will. HiiwUcUffv v. Himhvliffet^ SparK'ea v. Cotor, 
vokftii. 516.530. ' * 
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the terms in which they aic tvpit sstd. It was impossible (o talk 
to the iamilv up >n iht. ilv)e‘t in turns whuh thi.\ ujiilrl under¬ 
stand. IhUn \»A/un\ IS i much niou simple case, upon this 
gr.ound, that the taihci ol oin < f tin puin s titlkini; to ll e lithci 
f»l tiu otlHi,upon th subject ol tiu nijina^i.,ustdan tvpussion, 
Irom whuli I.oid hiathiv cfPtluckd, md ’t is cltai he leud 
ui)on the ide 1 , that th it ptiMjn usiiuj ii stat d to the < tin i in that 
toiiMr aticn, that what ht th»n uieint to atUanee wouhl not be 
all, \nd lonntcting tlu tutiiie id' ini». witli his di atji, by the c\- 
pu ssjon ustd alioat hi» ht«, as an idvantc at that time, the pnn- 
eijik >1 that dffiiion ippi ais, tint tlu adsaiu i ment of the t/XV. 
lof.vthii with tht oilu i -Jinn id\ jiu i d upon th( maniag^, v ould 
Ti jt within ih< m 'uuiig «1 tbit i Uicti uiun ilisl\ whit was 
gMii h> thi V'ill / . «tu I (»)/. whuh thud a c is not 
nil c nu i 
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i 111 < i (f f/n 7 ' y s u luuu (I I ntin h upontbi>, and 
it hi 1 ill d ll Ru ol tliii oitol \.\ nil, Jt f(t\ i law- 

>ti, inf' i iu\ I v!u Ui min, il aU tnisuut'i i aooU old f ook 
iv 7 and ll ill it 1 ttu h id i.ot hi 111 wi itu n, } wo ild Ince 
got h<»th Hut ( jf k'.r a hi ing ilium. 1 at hi. ii i ig tlu import cl 
th L n\i u itioi , wi ' s to v,l tj-iv ill 4 t w 1-1 not h imaning. I 

km w 11 u In nil h « 1 tin I iniilv , nd ii u is lii di ft i min tl juir- 

pi th t, ll his will lUiCiM I, I'l ttmti'' i ihilihui-iliould di- 
p I t ii^ 11 hu, iiui nr t up in hiPi. ihtulolt 'u tiirhlu m< int 
it 1 o ml 1 1 diiiiWiti ehf uUl siirvi\t him, ind hon'd not tiiink 
|ji »p 1 ll 1111111111' ll. I.oirl Ihiu'f'u und t lliosi iiuiimslMuia 
thovight I* iltmt.-lhi r in 'ht ] iwir ol tlu wid iw, I lu pimciple 

i'- tht -■ uti tint \n Dtifi c iU(i}i 7 i with itgtnl to paiol de- 

f hit ilu n III iki it in tlu else, whtie tlit i vti utoi is a tius- 
tri I 1 I'l m St ol kill. I 1 ir, tlu u is no poisi'uhtv of‘a>ing, 
piioldtti ' vtuii h ah piiiioii'. md siihstiiunt nr not atimis- 
sil ' , tlui.^h J >id ( /«’>\ould hudU h n e littn bitiUglit to let 
th ill m is W 4 .U a*- d tin itunis il tin tune. But ihcie is i vu> 
gu It diflutnct, »s .ilw) upon tht »< mniiage tu itits, upon tlu 
point, whethei tht ^ au ill iliki weights md tihtauoiis. A de- 
clar.itu a at the linu ol miking tin will is ol mori eunstqutiKi 
than ont afttiwanL, and \ dcelai.iiion aitei the v ill, a> to what 
he had dont,(I am speaking is to the time nurrlv) is tniitlul to 
more etedit than ore htlme the' will, as to what he intenderi to 
do ior that i; tent ion roa\ vciy well bi alteitd. but he knows 
what he has ^ont, ind is muih moie likily to sptak coritrth as 
to that than as in what ht piopost s to do; though thest p ii >l de¬ 
clarations V‘ all dike admissibh ; whether consisting rd rouvtr- 
sation with ptoph , who ha\c nothing to do with it, ptople mak¬ 
ing impeniiunt mcpiints, and diawing Irom him in^iy answeis, 
or in whites tl lonn«the\ art all tsiduicc. But the\ aie entitled 
to very dillerent credit and wught according to tht time and cii- 
cumstances. In d)(btze v. Maim the conveisation between the 
.two fathcis upon the subject of tin very contract, between two 
persona un 4 er a parental obligation to provide ritionilly lar the 
.intticsts of their childnn,upon evi ly ground is eiiutUd to'much 
more* weight than some others. So tu Jilhson v. Cooksom when 
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1802. old rihson took the trouble to send a brother-in-law to the coun 
'-i-V—ti\ ' to talk upon the s,ubject; an aulhou/,e<l agent in the Ucaty; 
Tmmmus spiaking of (helaratjons l)i-twein him and the ptincipal, to stule 
' ilie tei ms of tin contract of marriage. That evidence has a cha- 

. idcter, tlwt ilois not belong to hut h as occurs in this case. 

. ■’1'' J It does not appear Irtun the eMdtnce of any man of busin< ss, 

of any pet‘on having an interest of afFvciion, pht\, or of any 
other knul, what hope was held <*ui to 'Inmmer^ othei than by 
the instrument^ as to what was to be the fortune. It does not ap¬ 
pear, that Tnmmtr evei heatd this tonvtrsalion with Mta,Brown 
had pas'-ed. It was not ihtn fon hi.d among paiti«.s having any 
sort <»f inttresi. 1 flo not sav. by any mtans, that tluicfou it is 
not evidciue. It dois not appeal by any detlntalion of the tes¬ 
tator, that he was anvious J/" >. Btorvn should know any’ thing 
nK'fi than that a mam igc was intended , or, that, unless she hati 
pio\4)ked the coiutrsation about the foitunc, she would have 
ht'.nd a word about it. His answer to hti question was mither 
true aeeordiiig to the will or the svttkmeut, in the seust in winch 
she undtrstood it. It is clear, she undtistooil it a rtadv money 
advance; and it is clear from the comeisation, the testator must 
have been satisfud that he misled hei, and that he meant to de¬ 
lude livt; and tins shows ilit dangit from de(laralions, made pei- 
hajiswith tliatvKw, and someliims metssaiv to fiep peate in 
families with peisons having expectations. lie gives veiv large 
Inquests h\ his will; and yet there he msinuaU s, that t(),(XK)/. jii 
I'ts whole foitune. So hi again endi avours to baffle this tunosi- 
tv. I hat she uudersUiod it is very clear from het answei. It is 
vleai, he must have known he was bafffiug the inquiry'. 'I'o keep 
hrr quKt he sav s, “ she is in my will:” th.it is, for part or the 
whole of that fO,(K)r}/. Ht intimates at the end, that he meant to 
keep part of the in Ins power. What had passid in the 

[ j 20 ] treaty in the meantime between any of the parties, principal, agent, 
or intciesUd as husband and wife, does not at all appear. She at¬ 
tacks him again upon it at r(cl</i>ij^/on,- and he makes the same 
sou of answi r. U is clear, upon hir evidence, she had no idea 
he was to .idvonce more than 51XX)/. at that lime. She docs not 
intim.ite bevond that. Taking it at the highest as to his intention 
then, her unde-rstaniling was, that he was to advance 5000/. upon 
the marriage; and she was in his will; and that declaration would 
be evidence, provided you believe from the whWvj character of 
the couveraation, that he was serious in t.alking to her; which for 
the purpose of this cause I will believe; and it the settlement had 
been 5000/, and with this will, upon the authorities she might 
have had a further demand. According to the conversation Mrs* 
'rti'nmer was to have .iOfX)/. imniedi.atefy,and 5000/. more at her 
father’s death. If under the contract, infi\sing the effect of the 
will and the conversation into the case, 2f^/. was ^ advanced, 
there was 5000/. at his death under the settlement, and if there 
was no satisfaction, 5O0O/. under the will; or, as it has been put. 
for til* pljint ijFp-3 000/. I am clearly of opinion, it nl:ust be the 
5txX)/.*if anv thing: and it is not a pro tnnto ademption. That, 
thcre/^was this variation there is no direct evidence. Tirstj’how 
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does it stand with thf written contract { The legacy is in a rrtore 
strict sense given as u ntarriage portion than legacies usually are. 
Then, not merely to try the parol evidence against a mere ad- 
vawce and a covenant, but as against a declaration under the hand 
and seal of the testator himscH, and an agreement upon marriage; 
which 13 a representation and act by hun, tienoting his purpose 
buhsequent to the conveisarion w ith Mr.s. Browtu She presses 
him to an advance of some ready money; and he makes up his 
mind to do so. The settlement is a declaration under his own 
hand, that by the ]jortion he meant the 2W0/. and the SQOOl. It 
may be said, it is not ineonsi&lem to add to it by this legacy: but 
it would be very c\traordinary, and is not the natural meaning, 
iliat artTiO/. should ihtn lie advanced, and 50(X)/. after his death 
tipon these trusts ; and another sum of 50(X)/, or .KXX)/. should be 
paid to her upon his death for her separate use. That must ne- 
lessanly be (lone upon' jVrs'. Jiraiwi’s evi<lence. 

It i:-, said r<jr the plaintiff, it is clear, that at the time of the con¬ 
versation j)r- was not aware of this rule of law : or, if he was, he 
did not itU( nd it should operate. Then you must take the con¬ 
versation to liea/)!5//« declaration of his real intention; which 
is a great deal. I5ut, beyond that, it docs not neecssarili follow 
by any im-iuis, that if he imam to acivanee aWK)/, in August and 
lea\eadunand under the will, therefore in Drcemher ht: meant 
to advance 2i)00/. in money, and agree to advance .'dXKt/. and then 
lea\ <• bei bi i cbaiu e under the will. 'To get rid of the settlement, 
as adi Lining the legacy, there must be some declaration as to the 
effect of the Settlement; and 1 cannot infer, that because in Au~ 
gjiaf he dill not understand the rule, or did not intend it should 
Irove its natural c-fteet, therefore having afterwards substituted u 
different provision he. was ui%nfonm;d of the rule, or meant, it 
should not applv to the legacy. I must suppose, unless the con¬ 
trary IS pioved, that, when he did this, act, he did understand the 
legal effect of it; and then proof, that at a prior time he. did not 
know it, or meant, that a different provision was not to have such 
effect, will not avoid the legal effect of it. That satisfies me, that 
it is impfjssihle the plaintiffs can have more than the 50(X)/.; for 
if the ademption depends upon the circumstance, that he knew 
the rule, arid meant it should take place, the argument for the 
3(XX)/. must be upon this; that he knew the 2000/. would adeem 
2(XX)/. of the Ugiicy; and knowing that he left it to adeem so 
much. But he could not know that at that time without also 
knowing, that the advance of 5000/. would adeem the whole. I 
m.ust take him to be ignorant of the rule altogether, or to know it 
throughout. 

Upon the whole, this evidence is not so connected with the act 
in December, 1794, as lb destroy the effect of that act; operating 
to an ademption of dfis legacy; and it would be extremely dan¬ 
gerous, however th^ evidence must be allowed as admissible, to 
say, such evidence is sufficient to prevent the operation of a clear 
, settled rule o^'law; if it is not clear and Satisfactory to that point, 

cTfe 

# 


^hich It mu^tbe* to rebut the presumption according to 
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6rA, 

9th* 

Though the SAMUl-L GRlFFlTFIy hy his will, after some (lirccti{>ii'5 t.jn 
word"u>sue” Cernin^ his funeral, and givinjj to the Ki vrrmd yafui Sibhy 'ih _ 
uill^coinprc- his estate tusil and personal, nt trust for th». pavm» ril of hi'. 

debts, fiini ral t vpenses, legacies, aiiii In qiu sts hertalti i nemtion* 

»•!» ^ III* ^ 

<>n tlie particu- ^'o» prorci (led thus : 

“'^’hirdlj, I w>H, that m) said ti ijstee, whom t do apjx'int ni) 
“■sole excrutvir, do within three m-mihs after deccusi it.m.*(u 
“ 1(HK3/, stocK lu the puhlif funds eoinnumlv sided the 2 pn <ent« 

“ (.,onsoluhited, to caih of niv relations hi ii aftt r nicntioiii d , vr. 
“to Fh'jmu-^^ Robvit^ and Murif, the sons and dm«ghl^t nl 

“ Mr. Thomas Du Ison oi Duxrti and Lliiaheih his wife, hit* ol 
llunmof in the said icainfv of Chotttr.^ d thi y he living at the 
time of inj dec> use; and il a’.! ol anv of them shall die btfore 
I do, thtn I will, that the lawlul is.-ue of ever\ tmt of tin m so 
dyingbtloie me shall ..haie and sihait, alike ha\e and < tqo\ that 


hcncl all de 
Mjotulants, up 
On Uie partici 
far coniitruc- 
t'lon of tins 
will it was 
conlined to 
children. 

' The Court 
Will not take 
into consider- n 
niton the 


amount of the 
properly or “ 

the number « 

tlw”purpo>e of.stock, whu h thv. ir re'-pov-tit e pai eiitii it lit mg would have 
construing a “ had and enjot ed. 

will, except “ Fourthly, I give and Iiiqueath unfo "fohn^ the son of Rohet} 
ill th< case of « Dickson or Dixon, late beii oicwer ol the said citv ol (,hci>ia. 
^sitmn^ “ and of Fl>za>'Ct/i his witx, 1(X)0/. block as aforesaid it living at 
Legacies not ‘'the time ol my death, and to his lawful issue share and shart 
{specific with- « alike if he the parent should then be di ad. 
msirk^n'*^the”^ ** Fifthly, I give and bequeath unto my biothi r d/c. yobn 
8i>ecific thing; “ ('ft/fil/i.yzol. sterling, and mv wjianiie apparel, and aho an an- 
ssihedcscrip-“ nnitv of 50/. a-} i :ir during ihi term of his natural life, to I'C 
tion “my paid him by two equal half \early payments of 25/. during hi-> 


** stork,” 8cr. 
A mere divec- 


lile; and I will, that so much capital sum be kept in the oanic 
tioi" ifTtiansT “ public fund of 3 percents. Consols that the dividend half year- 
fer, and that “ ly thence arising will leguhirly and coustanilv allow him 2.5/. 
somuth c.ipi-*<■ eecrv half tear during his life; and I will'have the. 

the same^pub- ** yearly pa) ment to commence * and become due from 

lieftind, isnoi*‘fhe lime whence the dividtnds thence arising become payable 
sufficient. “ and tht net foi ward be paid regularly in propoition up to the day 
lestator “ofhisdtalh. 

“Sixthl), 1 likewise give and bequeath to my brother-in-law, 
“ Ceor/fe Ramsntf. Esquire, of Marlboroitirh BrnUingit. 150/. stock 
Consols three “ as aforesaid fur mourning for himself and wife, 
months after ti Seventhl), I give and bequeath to each lawful is.sue who may 
“ be alive at the time of my death of my father’s sisters whose 


having diiect 
ed a transfer 
* of 3 per cent. 


his decease 
‘ gave several 

other legacies « 

> of stock **a8 aforesaid.’’ Those words upon the whole will referral to the description of the 
■ Stwk, not to the lime of the tran.ifi r. ^ 

An unnititaiit fills under the general character of legatee; unless (Hstinguished by the tes* 
tatoi’i entitled therefore under a irsiduary bequest in favour of legatees. 

* • _ ' 


{(1) Cited 3 Desaus. Cha. Kep. 382.} 
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nsimes tvere Martha^ Mary, and Rcbt’cva^ and who married per- 
sons of the names following, 'clz, Martha married Mr. Roger 
“ Parry or Perry^ Mary married Mr. Robert Cawduck^ and Re^ 
becen married Air. "John Fenrnall^ all of whom wert late of the 
“ eity or county of Chester aforesaid, to each, I say, of them then 
• “iieing, and lawful Issue, I give and bequeath 140/. stock as 
aforesaid, 

V ‘‘Kighthly, I give and bequeath to each of the lawful issue, 
and also to the widow of the late Reverend Thofiins Denson^ 
“ late curate of Dodkston^ near Chester^ 130/. stock as aforesaid, 
“ if living at my decease. 

“ Ninthly, I give and bcviueath to each of the lawful issue of 
“ J/r. Robert late nl IV'r\u}?7 _n<nr Chester., who maybe 

'■'living al the tan*' of my decease, 1‘ii*/. stock us aforesaid. 

“ Tenthly, I give and !)ct[ueath to Captain Anthony Gibbs^ of 
“the Ilo\a} N'av}', and Ft.nires his wife, and likewise to each of 
“ their childreii wlio inay be living al the time of my decease, 
“ 14tV. stficlc as atoresaid, 

“ I'ilcv'.nthly, I give and bequeath to Airs. Christian Rodd, 
“ rlic widow of the late Reverend John Roddy Rector of Barton- 
“ on-fbe-Ueathy in IV'iinaiekshirCy and also to each f)f her daugh- 
ters, Mis.s Christian Roddy and Airs. Lucy Nash the wife ol the. 
“ H. vvJ'end Mr. Nashy of Custcniy in the county of Ovfordy 130/. 
“ stock as aforesaid, to each who shall be living at the time of mv 
“ decea.se, and likewise ;»0/. .stock to Joseph the son of the Hevc- 
“rtnd Air, Somerscalvs M\^ Frances Wiv. wife; both of which arc 
“ deceased. * 

“Twelfthly, f give and bequeath to A/rs, Frances DayreUytUrM 
“ wife of the Rc^'eivnrJ Air. Dayrrlly of lAttlingston Uaarelly in 
“the county of Berksy if living at the time of mv death, 130/. 
“ stock as aforesaid. 

“ 'I'hirleemhly, I give and bequeath to Aliss Sophia Stubbsy the 
“ parlicular friend of my late dearly beloved daughter, who i\ow 
“ lives witli the Reverend A/r. F.sUvickyOt a church near OundlCy 
** 400/. stock its aforesaid, if she be living at the time of my de- 
“ decease. 

“ Fourteenth!y, I give and bequeath to each of the daughters 
“ of the Reverend John Sibici/y my lru.stee and executor, who 
“shall be living at the time of my death, 120 /. stock as afore• 
“said.” 

The testator then, after some other legacies to Charities and 
individuals, with regard to all the re.sidue of his e.staie, real and 
personal, gaw^ and bequeathed it also in and upon trust to John 
Sibley^ to purchase land, wherever it ma\' best and cheapest be 
done, in any part of England or iValcSy and to appropriate the 
same, and all the rents ond profits thence arising, in trust for ever 
to the present Vicar 6i Baekfordy and to his successors for ever, 

. for the maintenance* and support of a school in the said parish; 

wjjere all the poor children, from the age of six to fourteen, shtill 
, be iniitructed*gratis, in reading English, writing, and afithmlFtic, 
by a master appointed by the said vicar and his successors, 
I.a,atly, the ^testator directed,, that should any of the legacies or 
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1802, bequests before mentioned become void or lapse, by reason of thc 
dcuth of any of the parties, or on account of the Mortmain Art, 
SiBcEv or the Statute of Limitations, or for any other cause, his said 

pjnar tfustee should divide the same among the otiicr legatees, in jyo- 

portion to the several bequests Iiefore made to them. 

The testator died in 1796. 'riie bill was filed by the trustee; • 
praying, that the will should be established, and the accounts ta¬ 
ken ; and that the rights of the persons claiming may be declared , .., 
and particularly, what persons the testator meant by the descrip¬ 
tion of lawful issue of his father’s three sisters named in the will, 
and of the Reverend Thotnan Demton and Robert Den.scn ; and il 
the said bequest to the Charity should be deelared void, that the 
residue may be divided among the defendants, or such mher per¬ 
sons mentioned in the will as the Court shall declare eutliled. 
(jpon the supposition that grandchildren and great gumdchildren 
were comprehended, the number of legatees would be so great 
as to exhaust the whole personal estate. 

Mr, Mamjicld^ for some of the. Children., was stopped by the 
Lord Chancellor., who observed, that in this will the word “■ issue’' 
must mean children.” 

fllr. Benijon., for some of the Grandchildren., and Mr. Alexan- 
[ 327 J der^for others., relied ujion Parsleij v. Freeman., (a) \x\ which the 
Lord Chancellor considered himself bound by authority against 
his opinion upon the meaning of the words, and Dneenport v. 
Ilnnbnrtf. faj As to the eoiiqiavison of the quantity of the fund, 
and the number of objects, they remarked, that it had been ton- 
sidered, that such a reference ought not to have been mafle in 
Andrews v. Emmot; (b) that nothing dehors the will can be pro¬ 
duced to explain tlic words. 

The Lord CnANCi:r,i.oK. I agree, tve must not go out of the 
will. I also agree, we must find in the will reason to limit the 
words. It is clear, in many clauses of this will the testator meant 
children: where parents, and still more where children are spoken 
of. Where he knows the parents are living, he gives to them : 
whertt they arc not living, he gives to those he calls “lawful is- 
“ sue.” At present, I think it must be construed children. 


The next day the l/ord Chancellor expressed considerable doubt 
upon looking into the authorities, whether this opinion was not 
too hasty: and directed it to be spoken to. 
if/j-vs/ Mr, Mansfield., Mr. Lloyd., Mr, Richards., and Mr, Whishaiv^ 

for the Children .—In some clauses of this will, the third and 
fourth for instance, the testator has expressed himself so clearly, 
that there can be no doubt; and upon the true construction of the 
whole will it must be so confined ; though after the cases decided 
it must be admitted, that the word “ issue” may comprehend all 

• ♦ 

r«j vol, iii. 421. 

' f aJ p. S27. Ante, vol. iii. 257. 
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deicendants. Unless the Court is absolutely bound, tliey will not 
construe a will in so inationid a wa}'; but will rathei feel an in¬ 
clination to confine it; as in the case of legacies to relations, it is 
corjfmed according to the Statute of DistriUitions. (o) So upon 
legacies to grandchildren, the Court has refused to extend it to 
greatgrandchildren. Having so tlistinctly pointed out children 
in several clauses, it is dilficult to conceive that he could mean 
any thing else by that word in others. 'I'hat is rdso the sense in 
which testators generally use. the word. The naturb of the gift 
must be taken into consideration. 'I'o satisfy the extended sense 
of the word, he must have a very large property. The first rule 
In all writers upon law is, that instruments of all sorts are to be 
construed according to their subject matter. In Cole v. Kinvlm- 
( b) wbv^re I ord Ihit diHered from the other Judges, they 
}',Toi)ndod themselves much upon the subject being a reversion; 
.aiui that construction has always been considered as properly pre¬ 
vailing, The fifth clause shows that was a specific legacy; direct¬ 
ing, that so much ca])ital “be kept ’ in the same tnncl. 

Air. JicH'j'jn., hi Rtfilij. —As to the subject matter, in a case (<) 
before Lord Kniifon., it w.is he'd, that it was impo.s>>ible to took 
at the \ alue of a charge upon an estat*' devised, in older to deride 
%vhcthcr aa estate Ibrlile or in iVi’ passed. The w'ord “children” 
ha*: been (onsiined “issue;” and the word “ pari rit” is not con- 
fiin d to the i.ither. It may mean grandfather, lint upon this 
will, ih'it i’tguincnt is not reijitnd. I'hc general rnture ot the 
cUu^' s being quite dillVrent, and diiVerent words being n.sed, the 
testator maybe construed lf» liave a diflerent meaning. The case 
of // ■ 7 hnrhton is very strong for the general sense of 

tlu' wold “ issue.” 
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The I Old Cii.txf.n.i.on. I had nt t ib.e least doubt, the actual 
intention of this testator was to give so imu h stock as he specifical¬ 
ly had to persons under tlie w ord “ issue,” meaning children, liut 
upon the anthoriiles, and considciing wliat might have been the 
case, if he had made any change whatever in the nature of the 
propel Is, it rs extremclv difficult to put any other construction 
upon it as a Judge, than that which a.s an individual I have no 
doubt wa.s the meaning. I’lie testator contemplates the case ol 
persons, of who.se existence, or non-existence he was not .sure; 
giving to them,in the first place; and il tliey should not be li\ing 
at the time of his decease, he substitutes other persons in their 
place; and upon all the authorities, it must he admitted, tliat if 
in the third clause the words “ respective parents” were not in¬ 
serted, the words “ lawful issue” must be extended beyond chil- 


J 22 and 23 Char. II. S. 10. 29 Char. IT. c. 3. CV 234- 

( e) See Doe v. Jtichards, 3 Term Jiep. 356. Anilre-w v, Southouir, 5 Term. Hep. 
292. ihrin v. Mcllor, 5 Term. Jiep 55H; the rcve.-sal of w’n.i li jndgmeni. h) the 
(Jolirt of Kxchequer Cliamber, 3 Aufttr, 781. 1 Jio$ & Pth, 358, wus rcvcM'^ed lu 
sire House of and the judgment of the Court of Umrh anijyTU'd. 

J*uyL Cat. Oc (. Tit. « IViir* * * 

|i. 529. Jlmb. 555, 1 Vet. 196, See .Ante, vol. iii. 258 

Voi.. VIl. 44 
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dren. He gives first 1000 /. stock specifically: so that the legacy 
would fail, he should sell out the stock ; though nothing could be 
more contrary to his actual intention, than that, if he had sold out 
the stock, and placed the 'money upon a mortgage, the legacy 
should have failed. I have no doubt in private, that, directing a 
transfer of stock, he means to give what he has: [^ut there is no • 
case deciding that it is specific, without sonriething marking the 
specific thing, the very C'orj&u# .• ( 1 ) without describing it as 
standing in "his name, or by the expression, “in)’ stock,” Ikr. 
Here you must determine each legacy to he specific, before yna 
can raise the argument; if it is admissible. Unless I tan do tbaf 
unless I can say his intention was that the legacj shoultl tail b 
the stock was parted with, 1 cannot say he meant the one or t'li 
other, because he happened to haA'-o so much stock at the dan •>{ 
the will; for otherwise there is no legal ground for that consinn 
tion. aJ 

In the clause 1 have already referred to, it is fair to put tlu 
ordinary sense upon the word “parent;” viz. father or mother. 
and there the word “ issue” means children, 'I’hai is the nros* 
strong upon the next clause; in which, it is clear, lie did ru'i le an 
grandfather by the expression, “ifthe parent should tlien be tkiid. " 
Upon the fifth clause, directing that so nuich capital be ke])L 
the same fund, it was argued that this legacy ;it least was specific. 

I am not aware, judicially, that it is sufficient even for that legacy , 
for there is nothing more in ihesh words than in the expression, 

“ do transfer,” in order to kti.p, I'he inclination of Courts has 
been indulged to such an extent, in order to prevent legacies from 
being disappointed in substance, and they liave been so anxious 
to procure the legatees the bounty in some cases, that they have 
construed words giving the specific Corpus^ as a direction to pur¬ 
chase that thing. But if this clause would necessarily make this 
specific, suppose he had changed his property, and left no more 
than that stock: the Court would have been much tortured iu 
saying, that because upon this particular expression this bequest 
is specific, therefore all the others are specific; not upon expres¬ 
sions contained in them, but by reference to this particular legacy; 
when that inference would have destroyed, under those circum¬ 
stances, every other bounty contained in the will. Therefore I do 
not think, if he had changed his property from the funds to mort¬ 
gage, all the rest would have failed; which must be the necessary 
consequence, if they are specific. 

It is not to be forgot, that in all probability the children might 
be as old as himself. Upon all the cases, this word prima facie 
will take in descendants beyond immediate issue. But on'the ; 
other hand, there is no denying, (not applying to .the state of the 


I'lie inclination of the Court is against specific legacies. See Chaworth ,, 
V. Jteech, limes v. Johnson, Kirby v. Potter^ ante, vol. i% S5S, -S^, 748, and the’ 
references in the note fbj 750. Raymond v. Rradbeh, Sartan V, Cookf, 'f- 
vpl. V, 199,461. * ' •*. ‘‘ 
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fui^tl or the number of persons) that if, upon fair reasoning, de¬ 
duced from the words of the will, all the contents and the design 
and tenor of it, as manifested by its contents, show it was meant 
injthe more restrained sense, that sense may be given to it. The 
clauses of this will to which I have referred, show, the testator 
■ wa-j likely to use the words “ lawful issue” as descriptive of .chil¬ 
dren only, and the question is, whether upon the whole will taken 
^ togtiihcr h<- tlid use them in that sense. Observe, the tenor and 
i»r i!i<' . li is If. j,ive to persons living, whom in some 

• iifi s ii st.ttfs, ;tu<! in dthers conjectures, to be living, cerUiin 
rhi •. -.!! t‘] iv jlr \ at his death; and, if dead, to substi- 
■ !'.!.• lii-n (... flulflrcn, in their room. Then he takes 

• ss' ■ (*;!)<•;<' !u' consideis flead ; and gives to their lawful 
3 s It a .(l ain what the Court may go, in the con- 

cison ol tile will upon all its parts, to say, that, substituting 
,’*<l_*en under the w.uds “lawful issue,” in the room of those he 
u< V. MU,! ol thf).sf. he conjectured, to i>e dead, but whom he would 
!' ovci, as they might be living, where he treats the parents 
d. he UK ant tlie same by the same words ^ If that can be 
.! fip. iljis will, it applies also to the legacy to the issue 
■ ' Ij i.'^nn f and though a small circumstance, it is not 
*• : t :ibiit the ) ■ I >«> the issue is connected with that to the 
I , I die will to mean, that in general he meant to give 
' iuldren, t!.a< he !uts given to children eo nominei that he has 
,'.f. r- td , oil.I', n nveli-r tlic name of daughters and by the terms 
': .u h'l issue '' and dial in ililferent parts, as to many of the 
legaf us, he ha.s eotisid-rttl “ children, daughters,” and “lawful 
“ issue,” '>} nun\ isi(ius. Tht n does so much of the will, upon the 
whole face of ihe w»li itscil, furnish a fair ground for saying, that 
as to two or three particular legacies he meant what in every other 
part of the wdl he meant hy those terms? Upon the whole will 
£ incline to the opinion, that he meant children. 

1 have stated the grounds of iny opinion, as I should be ex¬ 
tremely sorry if this case had passed with as little observation 
as was near being thrown upon it; for, at last, I have not so much 
confidence in my opinion, as to have altered the contrary deter¬ 
mination, if it had come before me upon Appeal. Cases of thia 
kind, considering the precedent authorities, ought not to pass 
without observation. This decision is not right, unless upon the 
construction fprnished by the different parts of this will. I lay 
no stress upon the state of the fund or the number of persons: as 
to the first, for this reason; that, before I could raise the question, 
I must determine, whether these are specific legacies, or not: If 
not, and I am to resort to the ground that has been taken, that 
then the testator must have a very large fortune, there is great 
difficulty in reconciling the judgment upon that principle to de¬ 
cided cases; for as to mat, there is no difference between this and 
Andrews v. Emmo$. It was there argued, that the testator had 
Qpt property enough without that which was the subject of the 
.. power; and ifherefore he must have intended to comprehen^ 4 ;hat* 
'Vo, said the Court; you cannot go into that; you cannot inquire 
'. mto die state of his property at the dato Of the will^ 'his .expe^ta- 
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tions, &c.; the will not being to operate till a future time, thero 
would be no end of it. So in this case, if upon the face of the 
will he must be held to have given general legacies of stock, it 
must be so: and, whether he had money to buy it, or not, cannot 
be taken into consideration upon the construction of this will. The 
case Mr, Benyon alluded to was very clear; for where a person 
is to pay at)solutely out of what is ^iven to him, it signifies very 
little, whether what he is to pay is more or less; and whether , 
the estate is^large or incdnsiderable ; for, he may die, before he 
has received any thing. Another case, before Lord Man&Jield^ 
was thought pretty strong ; where it was decided, that you are to 
inquire into the value, to determine what is the limitation: but 
there the testator having recited that he meant equally valuable 
interests to each of the devisees, that recital justified the Court in 
looking at the value of the interest given to one, in order to de¬ 
termine how extensive the interest of the others should be; whe¬ 
ther it should be equal to the value of that which in clear and un¬ 
ambiguous terms he had given to one. 

1 shall express the ground of my opinion in the declaration. 
Declare, that upon the true construction of this will, and the whole 
of it taken together, the testator, by the words “lawful issue” in 
these clauses, meant children; and the distribution shall be ac¬ 
cordingly. 


A few days afterwards, the Lord Chancellor intimated, that all 
these bequests of stock were, under the effect of the words ** as 
“ aforesaid,” to be valued as transferred at the end of three months 
after the testator’s death. Upon that point, the cause stood for 
judgment. 

^'[ 534 ] The Lord Chancellor. There arc not words enough in this 
17th. will to support my idea, that the stock was to be transferred at 
the end of three months after the death of the testator; except as 
to the fund of 1000/. expressly directed to be transferred at that 
time; which is therefore clearly to be valued at that time. With 
regard to all the rest except one, there is not a word to make it 
specific: nor is there, what he might mean, any word in the be¬ 
quest of any, that can be construed as denoting th^time at which 
the transfer was to be made, except the words “ as aforesaid 
but upon the whole will, I apprehend they mean only “3 per cent. 
** Consols;” and I am the rather of that opinion, as in some be- 
,quests the Expression is stock aforesaid,” not “as aforesaid;” 
^in others only “ stock.” The consequence is, therefhre, as to 
those with respect to which no time is medtion^,'die .value must 
be taken at the end of a year, the usual titae. ' -< 

The annuitant is clearly entitled to a share fif the residue. The 
rule is, that an annuitant will fall under the general character of 
legaVe^ ualesa diere is something, as in Nanttock (oj 

C O 4»l»> 391..; 
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to ahoMT, the testator himself distinguished bettreen them. In that 
I found myself upon the case of the Duke of BoUorCs will; upon 
which Lord Thurlow held, that legacies being charged upon real 
estate, annuities were charged upon the real estote as legacies. 
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PAUL ^ACKSONy by his will, dated the irtKof Nevembety 
1786, after giving to his wife Mary yacison all his household 
goods and furniture, plate, linen, beds, bedding, mid all other his InferesC 
implements of household, as therein mentioned, gave and devised though tuh 
to William Pearethy William Coulsouy and Anthony Hoppery their j«ct to a 
heirs and assigns, a house in Newcastlcy to hold to them and the 
survivor and his heirs ; upon trust, that they should with all con- ciwtmg a 
venient speed sell and dispose of his said messuage and premi- tenancy ih 
ses; and as to the moneys to arise from the sale, he willed that common ^ 
the same should be placed out in the public funds by and in the J 

names of his said trustees, in case his said wife should survive gg to tte n 
him; and that the clear half yearly dividends of the same should due a joint 
from time to time be paid unto his said wife during her life for tei^cyftb 
her own use; and from and after the decease of his said wife, in 
case she survived, he directed, that his said trustees should sell legal effect 
and transfer the moneys so directed to be placed out in the funds the words., 
as aforesaid, and should pay the money to be produced by such 
sale and transfer to and equally between his two daughters Mary 
and MatVda^ or to the survivor of them (if one of them should 
happen to be then dead) in part discharge of the two legacies of 
12UO/. a piece, thereinafter bequeathed to his two daughters: but 
in case his said wife should not survive him, then he directed, 
that his said trustees should pay the moneys to arise by the sale 
of his said messuage and premises to and equally between his 
said two daughters or to the survivor of them (if one of them 
should happen to be then dead) in part discharge of the said two 
legacies of 1200/. a piece: 

And as to all other his messuages, lands, and tenements, and [' 536 J 
hereditaments, pottery miUs, copperas work, mortgages in fee or . ^ 
otherwise, ready money, securities for money, and all other his 
estates and effects whatsoever, real or personal, he gave and de¬ 
vised the same to his said trustees for ever; upon trust in the first 
place for the better securing the payment unto his said wife or 
her assigns of the annuity of 80/. thereinafter by him bequeathad 
unto her for her life; and in the next place for securing during 
the life of his said wife the payment of interest after the rate of 
4 per cent, jkpf* armum to his said two daughters or the survivor 
of them for the said two legacies of 1200/.; and from and after 
the deceaw of his^said wife and full pajnnent of the said two le- 
.gactes of 1200/. dxen upon trust for speh poruoses as hereinafter 
mentioned.# * * • # 

• , The testator then gaye to his said wife one clear annuity of 
8QA; ‘and to his doubter Mary 12004 tud to his daughter Ma^ \ 
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tiUa 1200/.; and in case either of his said daughters should be 
dead at the time of his decease not having been married, or .should 
after his decease die not having been married, then he willed, that 
the survivor should have and take the legacy of her sister .so 
dying; and that the said’two sums of 120oA each should be paid 
and payable at such times and with such rate of interest, as there¬ 
in mentioned ; and subject to his said wife’s annuity of 80/. and 
also charged with the payment of interest for said two legacies of 
12(X)/. during the life of his said wife unto hi^ said daughters he 
gave all the residue and remainder of his real estate whatsoever, 
and all his mortgages in fee or otherw!''., and all his leasehold 
estates w'ith all benefit and claim ol renewal of and i;. tlu* same 
respectively, and all other his personal estate wh.uso. ver except 
his household goods and furnituie to he and enure i::ilo tlie said 
trustees for ever; upon trust ro permit his sanl tnn ^ons IViUtnm 

n-a ‘ill b'li 

a'' M'l' 

reasonable rents, if the\ his two sons dioe,];, -iaMl. (i .o 

upon his said leasehold estates, and imt; th' -< ei tai i - •• h '■ .>! 
trade and business, in whlcb he was or slnmia Ij, e -/ > ■, ' i u in 
terested at the time of his decease, ainl joiutlv '• >. e si /pt’ 
carry on tin same under tb.e diierthjn and iusj.i' iion his 
trustees to the best adwintage, that eonld be nn(d> thei- ■' u i>;ol 
ten therefrom during the Iilc of bis said wile ; and Ici.t,! .rui alter 
her decease and saleuf liis said messuage then njitjn on-.* ani’ 
out of the rents and profits of his saiil inessuaat tin [n- * eisls oJ 
his said tradv-s and busiin sses, and bv i!,ie sale or convr! m. p ol' 
all or anv pan of bis personal estates to iaise and pa) and m.ike 
up unto his said two daugliters or the survivor of them all such 
r.iims of money as the moneys arising from the sale of his said 
messuage should fall short, and as should be necessary to make 
up and dischaige the said two legacies of 12tX)/. each unto his 
said two daughters; but, nevertheless, in tase his said wife sur 
vived him more th;m twelve months, it was his wdll, that his said 
two sons should not Ire compelled to laise or to pay and discliarge 
all such money as should be short, as aforisaid, at one time or in 
one payment, nor to raise or pay above 40(;/. in any one year for 
and towards the making up his said daughters’ legacies as afore¬ 
said ; and from and after full payment and discharge of said two 
legacies of 120()/. each and all interest for the same, as aforesaid, 
then he directed all the residue and remainder of the said trust 
estates to go and to be unto and for the only use and behoof of 
his said two sons Wilhata Jackson and Collingwood Forster Jack- 
soriy and the survivor of them, thedr or his heirs, executors, ad¬ 
ministrators and assigns for ever, according to the^ several and 
respective natures and tenures of such estates; and to and for no 
other us^ intent, and purpose, whatsoever; to take and hold his 
said real estates and every part thereof, in casa his said two sons 
should both survive him, as tenants in common and not a.s Joint 
tenai^^s; and he appointed the trustees his execiitorsl 

ThJi Jesthtor died in 1787: leaving his widow and the four, 
children*'mentioned in his will surviving. The widow died iit 


yackson and Coluni^wood For‘>ter o- n’* . 

said real estates, and to f.'cupv and pos^i ss ir.-. .•.-.li'i- 
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1 yOS. The two sons of the testator carried on together the difler- 
ent hiisincsses, in which he was engaged, upon leasehold premi¬ 
ses, the trustees interfering very little, till the death of William 
Jdrkfson: paying the annuity to the widow, and the interest of 
the Ifgncies to the daughters. 

'J'he l>iU was filed by Mary yachony the widow and sole exe¬ 
cutrix and residuary legatee of William yackson^ against the sur¬ 
viving brother and the trustees, playing an account; and that the 
plaintilf may be declared entitled to a moiety of the leasehold 
^-•eniises and the stock and effects of the partnership carried on 
b' iflditirn Jiv-kfO'!. anc' his brother, and also of all the residue 


' ;>K j.'er 'ual >'staie, 

! iif (id. iiiKint (>th'i^n'ood Fi^rsier Jarfmon by his answer 
! i.iiid Mk ! i;i( rui-jc s and (^ther effects, and also all mo- 

'■ \I ■' i’': '! 'K' srud fr.tdc in the hh' of IFtlliam yackson^ 

i'"*' . . ■ I- ' )■ (i !iy them, sulijeet to tile legacies to his 

‘ ’ i,'.’r'7(•/(■/(■.s/vu (i‘.;il,l)etV)re they were paid; 

' ’ ! '!(' 7aat. lie did not .take any vested mlerest 

. -. 1 .'<-. jrKil estate t>i the produce‘hereot'; or if 
‘ -'u-'loleiidan' took the same as joint tenants; 

' . (1 to s('Vif tin joint-tenancy. 

.cidut.-d xji' both ^>des: for the (ffaintifr, that 
d p. ■(, ()M ‘ni.sii’c.jb inmi l'>c death of die testator in 

-.p , >'ur ,'hi-d, IVndaiHs, as to their transactions ; that a 

'i t'.,e l.'i tlKie (:ur*-!i!g on tin- iiU'-'ines.s under the 
V ,npp.iii;d s ilai 'i, till the legacies siiouUl bt ])aid, and 
•d th.e ivdi’’ fdi.iily settled; and then die whole to be 
i< them, I'iu 'eg.icies of the sisters were not quite set- 
in deaili o! Willnnn yut'kaou. 

h'n 'ni'ih, mii! Mr. StcrU\ for the Plaintiff. — Mr. Lloyd-, 
II. Mr. LcH. for ih,: Dif. nda/lts. 


' 
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VVpV M as i Kk cf the Ko't .s. U is impos.sible t.o be quite cor- .j'./ij-iw' 10 <, 
tain -what the iucuniug ol this testator was; but, when we have 
gi'i lik' general meaning, we must not reject that, merely because 
u I' 1 annot get ai a systematic design. It was contended, that the 
testator made this jirovision only upon a given contingency ; and 
the question is, what was to become of the profits of the trade 
during the li!e of the wife, and till the payment of the legaciiiS 
to the daughters. I should apprehend, a mere direction to let his 
sons into the trade would be a bequest to them of the profits,i if 
the contrary intention did not appear from the rest ol the will. 

But, so far from that, it is evident trom another pai't of the Avill, 
that the testator concaved he had given the benefit of the trade 
to his sons in the meantime; for, after his wife’s death, providing 
a further fund for»raising his daughters’ portions, viz. the rents 
and pinfits and the proceeds ol his trade, he Immediately annexes 
a deel.iratiol, that in case his wife survived him more than tjiyelve 
months, his sons should not be called upon to pa)' all Inch money 
as should be short in one payment, nor above 400/.. in any one 
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rear. It is evident, then, all beyond 400/. a-year was to be the 
suns'. It is evident he did not mean the profits to accumulate to 
form a fund for the daughters’ legacies ; for they were to receive 
their legacies, after the wife's death, by annual instalments. I'b^t 
is the only rational object for which he could wish them to accu¬ 
mulate ; for it is absurd to suppose he meant that accumulation, 
in order to give it to the sons, or the survivor, at the wife’s death ; 
to keep them without any provision during her life, merely for ^ 
that purpbsixof giving the accumulation to them, or one of them, 
afterwards. 

The case of Saunders v. Lowe is not unlike this ; but is 
much stronger in favour of the literal construction, and against a 
division till the death of the survivor. In this will, it is mere 
implication, from his not expressly giving the profits in the mean¬ 
time to his two sons. There was no such strong circumstance 
there as here ; providing guards to prevent his sons being called 
upon to pay, in any one year, more than they could afford out of 
the profits of the trade; which necessarily implies, tliat the re¬ 
mainder of the profits was to be their own. ‘ 

The testator then makes this residuary disposition. With re¬ 
gard to this, it is clear, that upon the words there is a joint-ten¬ 
ancy as to the personal estate; and I do not sec any clear inten¬ 
tion for a tenancy in common. 1 have nothing to go upon in put¬ 
ting any other construction upon the words than that which is 
their legal effect. It is true, as it was argued, this, may be some¬ 
what of an absurd disposition ; giving part of his estate between 
his sous as tenants in common, and the residue bettveen them as 
joint tenants. As to that I can only say, in the one case it is ra¬ 
tional to construe him to have meant, that they should take the 
profits as they accrued; and there is a circumstance, fiom w hich 
it evidently appears such was the intention. As to the bequest 
of the residue, it is positive; and there are no circumstances by 
which I can be guided in giving the words a different construc¬ 
tion from that which they literally import. 'Fherefore the pro¬ 
fits accrued before the wife’s death are divisible between the sons; 
and belonged to them as received in their several rights : but the 
residue belonged to the survivor. It would be just the same if 
the word “survivor” was not used; the words being those of 
joint-tenancy, ("aj 


f'flj 2 Slack. 1014. 

f aj p, 541. Morlcu V. Bird. Stuart v. Bruces anle^ rot. iu. 628. 6;>2. 
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PETTIWARD w. PRESCOTT. 

• 

RICHARD ASTLE7\ by his will, dated the 15th of Ftbntary^ 
1778, gave and bequeathed to his brother, yofih Asticy^ 1500/. ; 
and diseharged him from all debts due to the testator at the time 
of his decease, whether by bond or mortgage, with all interest 
due upon the same ; and he gave to Roger Pettixvafd a copyhold 
estate in the following manner: “ I give to Roger Petthvard my 
“ copyhold estate at Putney^ consisting of three tenements, and 
“■ nf)w under lease to” A. B. “ for a term of 14 years, at the yearly 
“ rent of 30/.” 

The testator then gave all the residue and remainder of his es¬ 
tate, not disposed of by his will, to his said brother. 

The testator died in I)eccm/}e>\ 1780. Afterwards it was dis¬ 
covered, that on the surrender qf the testator and * his wife of the 
copyhold estate at Putney^ they were admitted to the use of them¬ 
selves, for their lives and the life of the survivor, and after the 
death of the survivor to the use of such person or persons, for 
such estate or estates as they or the survivor should by any deed 
or writing, executed in the presence of two or more witnesses, 
appoint; and in default thci'eof,to the use of the right heirs of the 
^ survivor for ever. 

'I'hc testator survived his wife. No appointment was execut¬ 
ed ; and the will was not attested by two witnesses. Upon the 
deatl) of the testator, his brother and heir, yo/ni Astlcy^ was ad¬ 
mitted; and having surrendered to the use of his will, dated the 
9th of November, 1787, he devised all his cop) hold estates at 
Putney, among other estates, subject to a trust by mortgage or 
sale to discharge his debts and legacies. He died on the 14th of 
November following. I’he trustees under his will, mortgaged the 
copyhold estate at Putney with other estates. 

The bill was tiled upon the 6th of yune, 1799, by Roger Petti- 
tvardi praying, that the will of Richard Astley may be confirm¬ 
ed, and the copyhold estate surrendered to die plaintiff and his 
heirs discharged from the mortgage; and an account, charging 
the mortgagee with notice; and that yohn Astley was indebted 
to the testator; and was benefited by the will to a much greater 
amount than jthe value of the estate; and was therefore bound to 
confirm the devise. 

The answer of the trustees, under the will of yohn Astley, stat¬ 
ed, that the plaintiff’s mother, to each of whose children a legacy 
of 100/. was given by the will of Richard Astley, refusing to per¬ 
form an agreement for the demise of a house, which was disposed 
of by the will, an aiVangement took place j under which yohn 
Astley was to take the copyhold estate, the plaintiff was to have 
his legacy; and the house was to be given up to his mother; and 
•under that agreement yohn Astley was admitted; and continued 

_ i _- 

• ' . {(1) See 3 Desaus. Cha. Bep. 522, nate-i • 

VoL. VII. . 45 
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Holla. 

Auffuit lOtA. 

Tlie heir 
claiming un- * 
dcr a wi]], and 
against it a 
copyliold es¬ 
tate iinsutreiv 
tiered, put ta 
his election. •' 
Devise of / 
“ my copyhold 
" estate at P. 

** consisting of 
3 tenements* 

“ and now ua-** 
“ der lease,” 
&r.t but not 
specifying for 
what interest} 
an estate for 
life only pass* 
os. 1 

Accountof I 
rents and pro*' 
tils confined to^ 
the filing pf v 
the bill under 
special cir¬ 
cumstances i X 
as laches by 
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in posbession till his death; and considered himself absolutely 
entitled ; and afterwards mortgaged that estate with othets, and 
submitted, whether under the circumstances, and particularly as 
the plaintiff has acquiesced so great a length of time under the 
arrangement, and permitted yohn Astley and those claiming un¬ 
der him to be in possession for neat twenty years, without mak¬ 
ing any claim, the premises ought to be surrendered; insisting, 
that if the plaintiff has any right, he has only an estate for life, 
and nut an e«^te oi inheritance; and that the reversion in fee, 
subject to his life interest, was well devised. 

Mr, Rtthard^^ and Mt, Leach^ fot the Phiintiff\ insisted, that 
there was no case in which the word “ estate” has been limited to 
mere locality, though expressions to that effect have bicn thrown 
out; and that the mere description in svhat the property consists 
cannot effect it. 

Mr, Romilly^ and Mr. Pembei ton^ for the Defendant. —The 
word “estate” mav mean eithei the land or the inttrest in it; 
and standing alone may be undei stood to mean both. But, where 
the testator goes on, as in this instance, to explain what he means, 
“ consisting of 3 tenemems,” &c. it is exactly the same as it he 
had not used the word “ estate,” There are many casts, in which 
the word, used generally, has been held not to mean an\ thing but 
the land devised. Others ha\e turned upon the words “ in” and 
“ atdeciding, that the one would, the other would not, can \ 
the lee : Barry v. Edgtrvorth. {a) Pletiher v. Smiton (hj is a 
strong authority foi limiting the words in this case. The plain- 
titl therefore could only he entitled to an estate for life. 

The account, at all events, must be confined to six years at 
most. 

Mr, Richatdsy in Reply, — The woul “estate,” in this will, 
must be intended to e ir?) tht wholr inttie‘'t. No decision has 
been made upon the distinction between the words “at” and “in 
which has no. '-tii'-t in it. '1 he woid mav lu qiialifud : but it is 
enough to say, tin le words do not quahfv it. It must be admit- 
t( «1, that il the di vise hid bun expressed “ all iii\ copyhold es- 
“ tate at Pntneff tliut would have done. '1 ho wore! “estate” 
can us inori than “land.” 'Ihe description was loi the purpoat 
ot di’-iipguishing it from all liis other property : or if he has none, 
il may lx acenunted for by habit. 

t'pon the other point, the plaintiff is entitled to ii\sist upon the 
account tor ilu whole time ; and is not to be limited to six yeais. 
There is no instance of so confining the aecqunt, where there is a 
trustee ; as this defendant admits himself to have been receiving 
the rents since 1780. No Statute of Limitations applies here. 
The property belongs tn the plaintiff, the Ce^tuy que trust; and 
under the circumstances, the rents and profits also belong to him. 


Augutt 10<A. The Master of the Rolls, ft is not disputed by the de** 
fendahts, thet this was a case of election; they elect to take un- 

k P. WtlL m- 1 Eq. Ca. Ab. 17& PI. 18 Tenk Bef. 856 
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der the will. Perhaps if it had been res Integra^ whether in the 
case of an unsurrendered copyhold, upon which the will can have 
no operation, the heir should be put to election, * that would have 
bprne a question. It is, however, settled that he shall, ("aj 

But for the defendants it is insisted, the plaintiff takes only an 
estate for life: and that the account of the rents and profits ought 
to be only from the filing of the hill. Upon the construction of 
the defendants I would nave made a case, if the parties had not 
wished that I should take upon myself the decisiori of the ques¬ 
tion ; the property being small. At an early period, it was doubt¬ 
ed whether the word “ estate” merely was to be applied to the 
land only, or to the interest in it. It has been long settled, that 
it IS of itself sufficient to carry the fee. But, when words of lo¬ 
cality, as “ in” or “ at” a particular place, are added, the question 
is, whether tliey do not narrow and restrain the import of that 
word. So lately as I.ord Talbot's time, this was a subject of 
doubt and controversy. In Ibbetson v. Beckxvith^ (bj it was 
strenuously argued, tliat under a devise of “ all my estate,” no¬ 
thing passed but an estate for life. It does not appear from the 
report, but is stated in a note in Peere Williams^ fej that that 
case first came on at the Rolls ; where it was held, that the devi¬ 
see took only an estate for life. Lord Talbot^ however, was of 
opinion, not, as may be collected from his judgment, that these 
words of themselves necessarily imported a fee, but, that upon 
the whole will it was sufficiently apparent, that the devisor meant 
a fee to pass. Some years afterwards, Goodtvyn v. Goodwijn (d) 
occurred before Lord Ilurdwicke: who expressed much doubt 
whether the estate passes in fee by force of the words “ all my 
“ estates.” The question remained undecided ; and no case very 
nearly resembling it has since receiv'ed a decision. But both 
Lord Mansfidd and Lord Kt nyon lia\ c stated opinions similar to 
that, to which Lord IJar'hv’n'ke appears to have inclined: the 
former, in Hogan v. yii< kson ,• CaJ and in Fletcher v, Smiton 
Lord Kcnifon says, “'There are cases, in which nice distinc- 
“ tions have been taken between a devise of an estate at such a 
“ place, and a devise of an estate in a particular place ; and Lord 
“ IJardxvicke alluded to it in the case cited in Veseij : ( cj but he 
“ added, that there is no case, in which it is held, that a fee pass- 
“ ed by the devise of an estate, if the testator added to it ‘ in the 
“ occupation^ of any particular tenant.’ And I admit, that the 
“ wore! * estate’ may be so coupled with other w'ords, as to cx- 
“ plain the general sense in which it would otlierwise be taken, 
“ and to confine it to mean farms and tenements. But that is Aot 
“the present case; no such words aie here superadded to es-. 
“ tales.” 

The question her« is, whether the superadded words do not 
clearly show, the devisor did not mean to speak of the quantity 
of his legal interact, but merely the Corpus or subject, in the dis- 
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’ 1802. position. I am of opinion, they do. The words are not “ all my 
'—V—«' “ I stale,” but “my copyhold estate at Putney ^ consisting of S 

, P**TiwinD “ tenements,” &c.; that is, “the estate I give you at Putney con- 
“sists of 3 tenements;” which is the same as saying, “three t«- 
iraxscoT . « compose the estate I give \ou:” a mere description ot 

. the thing, and not of his interest. 'Fhat he meant to give the 

houses absolutely, there is little doubt. So a testator generally 
' does, when giving uiukr any description. But we must look at 

j what he sa)'i?, not at what he thought. 

[ 54? ] With respect to the other point, there ought to be no account 
beyond the filing of the bill, 'rhere is no infant, no breach of 
trust, in the case, yohn Afitlcy lives and dies in the belief that 
no claim was to be made upon him. IJmler that supposition, he 
, disposes. Upon that supposition, those di riving under him deal 

, ** with it: and after a lapse of time nearly suHicient to bar the legal 

remedy, if any there had been for the estate, this plaiutilf asks 
not only the estate, but the whole rents and jirofits from the 
time the title accrued, which he has been so tardv in asserting. 
Constructivtly, it is true, the htii was a trustee of the rents and 
profits of the estate bound by the will; but it does not follow, that 
* he is always so. In Dormer v. lot fescue^ faj Lord HurdivKki 

says, upon special circumstances, even in case of a tiust, the 
Court will restrain the account to the time of bringing tin* bill; 
and he specifies, as one instance, default and neglect in not tiling 
the bill sooner; and says, the Court has often thought fit to re¬ 
strain \\.(h) The plaintiff, therefore, ought in this case to be 
lestrajned from carrying the account further back. 

CnJZAtk 124. 

^ Jitk, 129, 1 >0. See the references in the note, Caj ante, vol vi 21J 
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Atts»*t mth, MORRIS w. PRESTON. 

12th. 

An agree- IT was referred to the Master to inquire, whether the defend¬ 
ant, in 1800, ants can make a good title to the estate in question; and whether 
A fennto\° there is any lease, or agreement for a lease, existing, of any part 
clergyman for thereof; and if there * were, it was ordered, that the Master should 
i^#purpose of state any particular circumstances relating thereto; and what 
**^*d*^ndcr* h ^o^npensation ought to be made to the plaintiff, in respect of such 
BiaiuteSp ® lease or agreement; and an injunction was directed to restrain 
Men. Vlll. c. the defendants from proceeding to a re-sale. 

13. The Master, by his Report, certified, that the defendants could 

A provision, ^ good title; and that there was not any lease, or agreement 
J^^of a ** “ lease, existing. The defendant, Elizhleth Preston^ on the 

tmatee, for 2d of Octobery 1800, entered into a lease, or an agreement for a 
the suUtitu. lease, with the Reverend William Gooch : of wtiich the following 
44oi> ofan. ig a Copy; 

other, and a , * \ 

IfttiQveyance by the survivor s« that he and the new trustee should be jointly interested in the, 
mruat, satisfied by the substitution of two trustees^ after the death of both the former,, and a’ 
tetweyance by the heir of the survivor. * 



Cases in Chancery. 


548 ^ 


“An agreement made the 2d day of October^ 1800, between 
“ Elizabeth Preston ami William Gooc/i^ ot Fetcham^ clerk, of the 
“ other part. Said Elizabeth Preston agrees to let, and the said 
“ William Gooch agrees to take, the messuage late the residence 
“ of Dr. Preston, deceased, and the lands which were in his own 
“• occupation, and also the farm and lands belonging lately to the 
“ said Dr. Preston, now of the said Elizabeth Preston, in the oc- 
cupiuion of Mrchael Steed and Edward fiurrough, for the term 
of 7 years, at the rent of 70/. as to thf* messuage anil lands late 
“ in the occupation of the said Dr. Preston, and as to the lands 
“ in the occupation of Michael Steed and Edxvard Burroug'h, 

“ such rent as shall be determined upon by two indifferent per- 
“ sons, one to be clioscii by each party, or in case they shall not 
“ agree, tlicn by a third person, to be previously chosen by the 
“■ other two. '11 k* said William Gooch engages to lay out upon 
“ the premises a sum of money eijual to 10/. a-y^ear during the 
“ lease, anfl the said Elizabeth Preston engages that the said 
“ William (iooeh shall he at liberty to assign over the premises to 
“ any person except the following, viz. George William Manby,cx 
“ an\ friend of his.” 

The Master stated, that the latids, stated to he late in the occu¬ 
pation of Dr. Preston, and Steed, were the premises in question: 
yet lie found that the said lease or agreement was void under the 
Act ‘21 Uotrij the Kighth. (a) 

To this Report the plaintilT took exceptions:—First, that the 
Master tcriifiLd, that the Defendants can make a good title : 
whereas he ought to have certified, that a good title cannot be 
niade without the concurrence of William Crooke, the heir at law 
of Samuel Crooke ; who was the surviving trustee in indentures 
of lease and release, dated the 7th and 8th of xlpril, 1769.—Se¬ 
condly, that the Master certified, that the lease, or agreement for 
a lease, dated the 2d of October, 18(X), is void under'the Act 21 
Hennj the Kighth; whereas he ought to have certified, that the 
said lease or agreement is an existing lease or agreement for a 
lease; and to have stated what compensation ought to be made to 
the plaintilf in respect of such lease or agreement. 

The first exception turned upon the settlement by lease and 
release of the 7th and 8th ai April, 1769, upon the marriage of 
the defendant Mrs. Preston with her late husband Thomas Pres¬ 
ton, and subsequent indentures of lease and release and appoint¬ 
ment of the 28th and 29th of April, 1801. By the settlement of 
1769, the estate w'as conveyed to William yennings and Samuel^ 
Crooke, their heirs and assigns, to the following uses (after the 
marriage:) to Thomas Preston for life without impeachment of 
waste; remainder to the said Williatn yennings and Samuel 
Crooke and their heirs during the life of ihomas Preston, in trust 
to support contingent remainders; remainder to Elizabeth Preston 
and her assigns, foriier life, in part of her jointure; with a similar 
remainder to yennings and Crooke and their heirs during her life, 
to preserve c<#ntingent remainders; but nevertheless to permi|*he 
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said Elizabeth Prexton and her assigns to receive and take the rents 
and profits thereol to her and their own use; remainder to trus¬ 
tees for five hundred years upon certain trusts; remainder to the 
first and other sons of the marriage suchessively in tail male; re¬ 
mainder to the daughter and daughters of the marriage as tenants 
in common in tail with cross remainders; remainder to Thomas • 
Preston in fee. 

In this settlement is contained the following proviso: first, thaj^ 
notwithstaAding any of the limitations and trusts, it should lie 
lawful for yennings and Crooke^ and the survivor of them, his 
heirs and assigns, from time to time, and at all times, during the 
lives of the said Thomas Preston and Rlizaheth Pogson^ his in¬ 
tended wife, and the life of the longest liver of them, by and with 
the consent and approbation of the said Thomas Ptestun during 
his life, or of the said Elizabeth Pognon after his death, in case 
she survived him ; and at his or her request, testified liv v liti'ig 
under his or her hand and seal, signed m the presenc< of tn o or 
more credible witnesses, but not otherwise (inter aha) to 11 and 
dispose of all and every or any of the said freehold tn- isiw'ges, 
lands, tenements, hereditaments, and premises, and fm ih.it pur¬ 
pose to revoke, annul, and make void, all and every of tin. i states, 
limitations, trusts, powers, provisoes, and agreements, therein¬ 
before mentioned, declared, and contained, of and (omcining the 
same; and to grant and release all and singular the said premises, 
or any part or parts thereof, to any person or persons, and his, 
her, or their, heirs, executors, or administrators, either together 
or in parcels respectively, for such price or prices in mont v oi 
any such equivalent as to them or him should seem reasonable, 
and be consented to as aforesaid ; and upon payment of the mo¬ 
neys to arise by any such sale or sales of any of the same pre¬ 
mises respectively, or any part or parts thereof, when the same 
should be sold for a valuable consideration in money, which it is 
thereby agreed should be paid to and received by the said William 
yennings and Samuel Crooke^ oi the survivor of them, and the 
heirs or assigns of such survivor, the said William yennings and 
Samuel Crooke^ and the survivor of them, his heirs or assigns, 
should sign and give proper receipts for the money for which the 
same should be so respectively sold; which receipt or receipts 
should be a sufficient discharge to such purchaser or purchasers 
for the purchase money therein to be acknowledged or expressed 
to be received; and he, she, or they, or his, her, or their heirs, 
should not, after any such receipt or receipts given, be answer- 
able or accountable for any loss, misapplication, or non-applica¬ 
tion, of such purchase money so received, or any part thereof; 
and when any of the said premises should be so sold for a valu¬ 
able consideration in money, the same should from thenceforth 
for ever remain freed and discharged of and from all the uses, 
estates, trusts, declarations, provisoes, and agreements, aforesaid. . 

Secondly.—Proviso, that in case of the death of any or eitlier 
of.^e said trustees during the lives of the said Thomas Preston 
and Elizabeth Pogson^ hia intended wife, or the life of the sur- ^ 
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vivor of them, they the said Thomas Preston and Elizabeth Pog-^ 
son, or the survivor of them, may by any writing or writings un¬ 
der his, her, or their hands and seals or hand and seal, attested 
by Uvo or more credible witnesses, with the consent of the sur¬ 
viving * co-trustee or co-trustees nominate and appoint some 
•othei fit person or persons to be trustee or trustees of and in the 
said premises in the room or place of the trustee or trustees so 
flving; and that upon such nomination or appointment the surviv¬ 
ing co-trustee shall convey and assign all and singular the said 
trust estates in such manner as that the said surviving trustee 
and trustees, and such person or persons so to be nominated and 
ajjpointed shall from thenceforth be j^jintly and equally concern¬ 
ed and interested in the several trusts herein before expressed in 
the same manner as such surviving trustee and the person so 
dying ^>^ould have !)een, in case he were living; and in like man¬ 
ner as often as any trustee shall happen to die during the lives of 
the said Thomas Preston an<l Elizabeth Fogson, or the life of the 
survivor of them, and they or the survivor of them shall nomi¬ 
nate a new trustee with such consent as aforesaid, such new con¬ 
veyance and assignment shall be made as is herein before men¬ 
tioned. 

By the indentures of 1801, reciting the settlement, and that 
yennings and Samuel Crooke were both dead, and that Samuel 
Crooke survived yennings, and IVilliam Crooke was his heir at 
law j and that Thomas Preston was also dead, and Elizabeth Pres¬ 
ton had agreed to appoint the defendants Sir Harrtj Goring and 
Thomas Sermon trustees, in the place and stead of yennings and 
Samuel Crockc, it is witnessed, and Elizabeth Preston by that her 
deed, executed in the presence of and attested by two witnesses, 
did nominate and appoint Sir Harry Goring and Thomas Sermon 
to be trustees in the place and stead of the said yennings and 
Samuel Crooke; and directed William Crooke to convey to Sir 
Harry Goring and Thomas Sermon, their heirs and assigns, in 
such manner as should be necessary for the absolutely vesting 
the same in them, td and for the same uses, tr.usts, intents, and 
purposes, and subject to the like powers, provisoes, declarations, 
and agreements as were declared by the aforesaid indenture of 
settlement; and William Crooke (by the direction and appoint¬ 
ment of Elizabeth Preston) did grant, relcasev.»and confirm unto 
Sir Harry Goripg and Thomas Sermon, their heirs and assigns, 
all and singular the aforesaid premises; to hold unto the said Sir 
Harry Goring and Thomas Sermon, their heirs and assigns, to 
the same several uses, for the like intents and purposes, and un^* 
der and subject to the same several powers, provisoes, declara¬ 
tions, and agreements, as were expressed in the settlement; to 
the end, that Sir Harry Goring and Thomas Sermon, and the sur¬ 
vivor of them should act and be as trustees in the place and stead 
• of the said William yennings and Samuel Crooke deceased. 

The first exception was waived by the plaintiff without argu- 
. mtmt* » , . • 

f .TAtf Attorney-General, and Mr, Harvey, in support of the se¬ 
cond The objection taken in support of the title’isji^ 
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that this is not a lease but an agreement; and the Court could not 
compel the party to act upon it; for, if carried into effect, it would 
be contrary to the Statute. The case of Hitchcock v. ’Thurland^ (a) 
shows the construction of the Act; for which it is diflicult tojind 
a reason certainly; that such a lease made at this day is not void; 
that the words “ such leases” in the third section are to be con- • 
sidered with reference to those in the second section only, and 
not those in the first; and therefore no lease is declared void but 
those exis&ng at the date of the Act, and not parteil n ith before 
Michaelmas following. In Carter and Clay cole's case (b ) Parian 
refers to LemnrCs case i (aj upon which he founds his opinion. 
All these authorities, it must be admitted, go to leases, not agree¬ 
ments: but under this agreement, coupled with the possession, it 
must be considered that the part)' has an interest in a lease, if 
not for seven y-ears, at least a lease from year to year, indepen¬ 
dent of any thing else. It is a personal undertaking on lioth parts. 
The phrase is, Elizabeth Preston agrees to let; and the said 
“ William Gooch agrees to take and afterwards she agrees that 
Gooch shall be at liberty to assign over “ the premises^' not any 
lease. There is a great difference upon the point, whether Gooch 
intended it for his own occupation, fie never did occupy it. The 
agreement was assi^ed to Wray; and possession had under that 
assignment. 

'Phe Lord Chanckllor. In Deq-g-c's Parson s Counsellor (b) 
and in Greg v. Lampleij^ f cj it is represented, that no spiritual 
person not beneficed is witliin this Statute. I'hat surprised me: 
but, I was told that it was right; for the theory of our Ecclesias¬ 
tical Constitution knows not the character of a clergyman unem¬ 
ployed. They must either be bcncficctl, or curates with stipends. 

Mr. 3Iansj^eldy and Mr, Fonbkmyue.^ for the Ripuit. —d'he 
cases relied upon are very obscure ; and the construction, which 
they go to establish, confining the words to Michaelmas next, is 
extraordinary; for, upon the words of the Statute, it is impossilde 
to doubt the lease would be void. 'J’he inference is the other 
way. Watson (dj refers to Lord Hobart's reasoning CeJ upon 
the policy of the Statute. With respect to Degge's Parson's 
Counsellor^ suppose a deacon, who cannot have a benefice: is not 
he within the Statute ? Could this agreement be enforced against 
the clergyman contrary to the Act ? If it was not binding upon 
him, it is not upon the other. With regard to smuggled goods, 
though there is not such strong prohibitory language as this Sta¬ 
tute contains, the Courts say, they will not hear of any contract 
against the law. The law knows no such thing as an assignment 
of an agreement. The power is to assign the premises: that is, 
those he has by law. 

The Attorney-General.^ in -Suppose an assignment of a 

lease: that would not be within the Act; for the peiiidty must be 
recovered against the spiritual person himself. Under the cir- , 
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cuinstances, executing tliis agreement would put Wrotj in posses- 1802.. 

sion, not Gooch; and therefore would not he against the Act; and 

his covenant is not to occupv. Mokhis 

V, 

^'/i( Lord CuANCJiLLoR. 'I'he Master has not found that this 
was a lease immediately a.ssigned to another person. 'I'his case 
is new in its circumstances, and in some degree very difiicult; for 
unless I can make out, that this is a legal agreement, and the 
lease, if e.Kecutcil, would be good, and also that the f^ssee would 
not be Liable to the penalty, I do not see how I can help you. 'I'his 
estate was sold with the possession represented to he vacant; and 
that might be made g(‘od, supposing there was a tenant at will, 
or Irom year to year. 'I’lie objection is founded upon an agree- 
uteiit lor a lease, not invalid Irom incapacity to grant, nor upon 
any objection irom the imbecility of the party to contract; but 
upon the ground, that the legislature has upon reasons of policy 
passed this Act. The purchaser, liking his bargain, desires this [ 556 J 
Court tf) consider the agreement, and the lease under it, as good, 
and to make Itim compensation. ’I'his Court is not at liberty to 
sa\ either !s good, unless the law has said so. If they are avoid¬ 
ed by the legislature, acting upon grounds of policy, this Court 
cannot be culled upon to make such an arrangement at the in- 
r>lum,e of either party; to secure the enjoyment as effectually as 
if they were gooil; which is the necessary effect of compensation 
given bv this Court. I'here can be no right to call upon the 
Court so U) administer the law as to defeat an Act of Parliament, 


If on the other hatid it is not void, but a penalty of 10/. a month 
is incurred, it is very tlillicult to give compensation upon that; 
for though the, penally might be recovered by any one, yet, as it 
is made the means of preventing the thing from taking place at 
all, 1 doubt, whether a Court of equity can lake notice of it, even 
to the effect we are considering. It is u different thing to say, it 
is good, first, upon the cases, secondly, as not taken for the pur¬ 
pose of personal fanning by the lessee. .Though I admit, I am 
much struck with the obscurity and the doctrine of those cases, 


it is too much for me upon such a point of law, with those de¬ 
cided cases, and upon a subject of so much intricacy, to say, they 
are all wrong, without the assistance of a Court of law. The last Whether a ' 
way in which it was put, is very important; for it is a very se- den.\man 
rious question, whether a clergyman buying a lease, as property, 
or taking it by devolution of law, as next of kin for instance, or ta||,ng ^ 
in any other way as a purchase, and not for tht; purpose of farm- devolution of 
ing and occupying the land, but as proj)erty, to be managed with*|aw.as next of 
regard to him exactly as if a fee simple estate descended upon 
hint, is to be considered liable to the penalty, or the lease as void suiiutc 21 
under the Act. The only difficulty therefore is as to the assign- //*>«)•» viii, ' 
incnt to Wray: for if the case * could be neatly stated thus, that c. 13, Query. . 
he was a beneficed^clergyman, and a lease was made to him in [ *557 "j 
the terms of the agreement, and he assigned, not under-leased, 
anti the question was, whether that lease was void, or whethei;; he 
was liable to the penalties during the possession of th4 assignee, 
and a. Court of law would say, it was not void, and the lesseowas 
VoL. VII. 46 
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not liable to the penalties, I think, the purchaser would be enti¬ 
tled to compenbation. Hut, if it is bad, or by the occupation taint¬ 
ed, as against the policy of the Act, no suitor is entitled to com¬ 
plain, that a Court of equity will not make an arrangement to<le- 
fcat the intention of the Act. I shall reserve the question, whe¬ 
ther it is possible to raise such a case, upon the points, whether * 
the lease is void; whether Gooch during his possession was liable 
to the penalties; and whether he was liable to the penalties <lurin^ 
the possession of his assignee. I admit, if he look it for his own 
personal occupation and farming, the agreement is bad ; and it is 
very questionable, even if he took it having an intention not to 
occupy it; and if he took possession, that would be evidence of 
his intention to occupy; and a subsequent change of intention 
would not make it good. 


"f'/ie Lord Ch anckt-i-or. The best judgment I can make up¬ 
on this case is, that the lease was taken by Gooch for the purpose 
of occupation; and therefore was void ; and the purchaser conse¬ 
quently is not entitled to any allowance for it. 

Kxceptlon overruled. 


KNOLLYS ALCOCK. 


[ 558 j 

AugvHt lllA, 

12<A. 

.Theeffectof THK decree pronounced by Lord kosshjn in this cause 
revocation in {ieclared, that the agreement ought to be specificallv performed; 

and directed an inquiry to ascertain the value of the estates in 
the counties of Berku^ Lincoln^ and Oxford; and ordered, that, if 
the Berkshire estate is of less value than the Lincolnshire estate, 
such a manner Oxfordshire estate,* or so much thereof as will be necessary to 
tile u-sutrii^ make the Berkshire estate equal with the Lincolnshire, shall be al¬ 
lotted to the plaintiff; and for that purpose a commission was di¬ 
rected to allot and set out the same. It was declared, that the de¬ 
vise of the Berkshire estate to the defendants, the Martins, was 
revoked by the agreement; that Thomas Martin and all proper 
parties should join in conveying the same to the plaintiff and his 
heirs. An account was tlirected of the rents anc*i profits of the 
Berkshire estate come to the hands of 'Thomas Martin: the ba¬ 
lance to be paid to the plaintilf, rleducting the costs of the Mar¬ 
tins: the Martins and the Alcocks to produce all deeds, &c.; and 
the plaintiff’s costs to be paid by the defendant foseph Alcock. 

A petition of rehearing was presented* by the defendants, thc^ 
precise. Martins and Lou^^mires, against so much of this decree as directTl 
-ly executed; ed the agreement of November, 1795, to be ij^ccifically perform-’’^ 

ed, and declared the devise of the Berkshire estate revoked 
oonipeiisRtion: t 

'Whe^er if aSandoKcd, is set up again ; Query. * 


equity pro. 
dured by an 
agreement fiir 
partition, in 


in equity of 
any interest 
in the estate 
, devised; and 
the tlcvisec 
. disappointed 
^)ias no right 
- to compensa¬ 
tion from the 
heir. 

The agree¬ 
ment gootl to 
this effect, 
tlioiigli it can 
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the agreement; complaining, also, that by the decree, effect is 
given to the claim of the plaintiff to be heir at law of Mrs, 
Prankardi though no evidence was adduced in the cause upon 
that point. 

* Mr, Richards^ Mr, Stanley^ and Mr, Leach,, in .mpf)ort of the 
Petition. —At the date of this agreement, the plaintift' was aware 
of the conveyance to Alcock,, and his possession under it. The 
agreement was perfectly inefheient. It could not have any ope- 
Jation. At law, there was no revocation. Airs. Phvikanl had 
nothing in the Lincolnshire and Oxfordshire estates, the subject 
of the agreement; and the plaintiff, it is proved, knew that she 
could not then become a trustee for him. All he could he enti¬ 


tled to would be a partition between him and those claiming her 
moiety. A mere partition between two coparceners, whether by 
writ or commission, will not revoke a will; Luther v, Kidbij. {a) 
Partition is inseparably incident to the estate ; which is, perhaps, 
the most satisfactory reason. 'Fhe parties are in of the same es¬ 
tate ; and their interests are tlic same. A n covery, though for 
the purpose of confirming the will, is a revocation ; as by a fiction 
of law the devisor takes a new estate. Tliis is only an engage¬ 
ment between these parties, to do that without the aid of the Jaw, 
which, if done by the law, would not be a revocation. There was 
no intention to revoke. It is not clear, that a mere agreement for 
an exchange revokes a will. Whether an actual exchange does, 
has been a considerable, lime a question: but if it has tlrat elfect, 
it must be upon the principle that there is a different estate. The 
ciiTumstance, that these estates are in different counties, makt^ 
no difference as to the intention ; and forms no olijectiou to the 
partition. Though the sheriff cannot go into anotlier count)', 
commissioners may ; and may give a farm in one county to one, 
in another to the other: f)ut a partition in this Court cannot have 
more elfect to revoke a will than a partition at law. Tliat upon 
a partition, the patties may take respectively in different coun¬ 
ties, and that it is not necessary there should fjc an actual parti¬ 
tion of each tenement, is proved by many authorities, in riner 
((tj and Lord Coke; (b) and the same rule prevails in equity; 
Phe Karl of Clarendon v. Hornby. (cj 
With respect to the conveyance to Alcock^ the argument was, 
that it was void, not as being voluntary, hut as fraudulent; pur¬ 
porting upon ^he face of it to be upon consideration ; and by the 
evidence appearing to have been without consideration, 'fhe 
Court therefore considered him entitled, not under the convey¬ 
ance ; but solely by the will; proceeding upon the princl|)le, that 
under those cicumstanccs the conveyance was void, not only - 
against others, but against the grantor herself. Assuming, then, 
that she was complete owner, this is a mere agreement for a par¬ 
tition ; and therefore no revocation. 


Yn) 8 Fin. H8. PI. 30. 3 P. Will 170, note. 

Upon the of Ucvocatioii, see Harmood v. Oglamler, onfej vol. 199. 
tlost. and the references in the note ante, voi, vi. 201. 
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The plaintiff, claiming as heir, must prove himself heir. Thai 
point was insisted on : but no evidence was produced. 

lUr. ManafidiU and Mr, Hart^ in support of the Decree.—]iy 
tliis agreement, the whole of the Berkshire estate is given to the 
plaintiflf. "I'hen there is an end of the devise of it. What can 
the devisee take under the will? The estate is withdrawn. Ex¬ 
changing it is just the same as selling it j and in this Court there 
is no difference, whether it is by agreement or actual conveyance.^ 
In the instance of a sale or exchange, it is not, properly speaking, 
revocation: but the estate is taken away : it is no longer the estate 
of the devisor. I’he subject is gone; and there is nothing upon 
which the will can operate. A partition does not revoke the will, 
where the devisee is one person : but it may operate as a revocation 
or ademption ; as if a person seised as a coparcener of an estate in 
Surrey^ and another in devises all his \individed moi¬ 

ety of the estate in Surrey to A. and of that in jMiifdlesex to B,; 
and afterwards agrees to relinquish his interest in the Surrey es¬ 
tate, and to take the entirely of that in Middlesex : the partition, 
so far as it does not disturb his interest in the Middlesex estate, 
is no revocation : and the devise will take effect so far : but as to 
the Surrey estate, it is gone ; and the additional interest Ai qulred 
in Middlesex^ not being devised, goes to the lieir. This is that 
case precisely. The intention alluded to, upon the question of 
revocation, as is stated in Hick v. Jhrs, fa J is not an intention 
to revoke, but to have the estate in a different manner. 

The plaintiff' docs not claim the Berkshire estate as heir at law, 
but only as party to this agreement; by which the testatrix bounil 
herself to convey ; merely desiring to have the eff'ect of his eon- 
tract. Akock^ submitting to the decree, does not put it to the 
plaintiff to question which of his titles is good. 

Mr. Richards^ in Reply. —Tliougli Aleock does not complain ol 
this decree, these parties are entitled to complain of a decision, 
alFecting their interests through an agreement resjjecting jiroperty 
which did not belong to either of the parties. .Siuh an agivemenl 
cannot be executed: it cannot have any effect; an<l tlterefore can¬ 
not be a revocation of a will. The parties themselves must have 
considered it of no avail. No steps were taken by the plaintiff to 
have it carried into execution. The testatrix did not mean to 
take from these devisees the benefits she had' given them; and 
would not have left them in the situatioit in which Jihis decree has 
placed them. The plaintiff' not having proceeded to enforce the 
execution of the agreement during her life, what right has he now 
to do so? He must be considered as having abandoned it; even 
supposing it upon a subject she could bind. 

The plairitiff claims not only under the agreement, but also as 
heir at law; and the decree is open to objection in many shapes, 
if he is not heir. How can there be a division of all the interest 
of the testatrix, without some one representing all her interest ? 
The devisees of the Berkshire estate have a right to insist, lh«t 
the^ieir sl\pU indemnify them against the loss of that estate. He 
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ought to be before the Court, to sustain his right to what does not 
pas^ to Alcock f out of which the devisees are entitled to compen¬ 
sation. 

• 

T/te Lord Chancellor. This struck me as a singular decree ; 
though it is appealed from only as to one point. 'I'hc hill is filed 
bv this plaintiff in two characters; for so the allegations of the 
^bill certainly represent him : 1st, as being under the agreement 
eniitlefl to the whole Rerhuhire estate, and therefore*the Martins 
being bv the agreement deprived of all, that was devised to them ; 
cf>.naming also a vast number of allegations as to Alcock; that 
the c<,iu c'vance to him was void; that he was sufficiently paid, 
fic.; and ilealing with him in part, as if he could claim, not under 
the deed, hut under the will only ; but still, whatever was his 
right, dialing with liim; 2dly, as entitled in the character of heir 
at 1 .w. It is very elear, from the report, Lord Rosuhjn's notion 
was, taal AlcorRs claim was under the will. At the same time, 
the decree has no judicial declaration, whether he is entitled un¬ 
der the deed or the will. In some way or other, the decree does 
consider him entitled : but judiciaily it declares nothing as to his 
title either by the deed or the will. The decree even makes him 
pay the costs ; and yet it is not at all complained of by him. 

The question upon this petition of reheat ing is simply as to the 
interest of tlu‘ ^lartin.s-. I had a strong prejudice in my mind 
originally, that the plaintiff ought to have proved himself heir: 
but upon consideration, I have adopted the notion, tltat as against 
them it was not neeessarv to prove it; for he raises only this 
question of revocation in equity by the agreement as against them ; 
propounding that question, not as heir, hut as claiming under the 
agreement. If tliere is no relation of heirship at all, that question 
he would have as distinct u right to raise with tliem, as if it was 
admitted that he was heir. To get rid of this, it was put very 
ingeniously, and I admit in general eases, if a question of worth 
and value is to he agitated, and tlu‘ Court feel it to be their duty 
to have that discussed, they will not decide upon it without every 
one sustaining any character, the rights resulting out of which 
can be affected by the decision, being a party; and if the question 
was of such value as to require the heir to bo before the Court for 
the discussion, I admit, the record does not furnish a right to as¬ 
sert, that he is before the Court; for I should not have thought 
myself bound by their agreeing as joint heirs, if it turned out that 
they were mistaken as to that; and either party might have liad 
an interest to reform that error, in subsequent transactions, lifut- 
the question being so raised, I am not called upon as a Judge to 
require him to prove himself heir at the instance of the Alartins; 
for in that view of tile question, we must take the agreement in 
equity to be a revocation: if it is, there is no equity upon the part 
of the devisees d^appointecl by the revocation to tall upon the 
heir, who takes, to compensate to those devist*es so disappointed 
by the revocation of the will. There is nothing in the will hading 
to that, or resulting out of the character of the heir; and there is 
ViQK. VL scintilla in any of the transactions, upon which to ground 
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such an equity. Therefore the artjument, though ingenious, is 
not solid, which requires me to say, the' plaintitf has not done 
enough upon this agreement to entitle him to a decision as to the 
Jlartins. , 

The question then is reduced to this ; whether in equity this 
agreement is a revocation; and it is admitted, that if it was good 
and practicable when entered into, and it remained either altoge¬ 
ther practicable, or so far practicable, that equity would for thc^ 
plaintifl' car^y it into eft'ect, either wholly, or by an arrangement, 
it will amount to a revocation, unle.si> upon the doctrine as t« 
partition. As to that, it is settled, that if a partition is eflFccted 
either by compulsion or agreement, and the thing done is nothing 
more than partition, it is not a revocation. The slightest addition 
to that ])urpose will make it, not as a partition, but on acc<iunt ol 
that slight addition, a revocation ; and if parties will even intro¬ 
duce a power of appointment, jirior to the limitation of the uses, 
that very slight circumstance, as it certainly would be considered 
if it was refi intei^rn^ is sulllcient. But in every case, in which a 
conveyance or an agreement to make partition has been held not 
to work a revocation, the partition did not operate to this extent; 
that the party, wliose tvill is alleged to be revoked, had no interest 
left alter the partition in the stibject of the devise. If, for insfance, 
the parties had nothing hut an estate in lierks/iire^ and they agreed 
to make, jjartition, and she had devised all her estate, or all her 
estate in after the partition that would have been u 

moiety of the Berkshire estate ; and it would have passed by the 
will. But if it is made so, that the words of the devise cannot by 
possibility amount to a description of the thing, how can it not be 
a revocation? This testatrix at her death has no Berkshire 


Are the devisees to take an equivalent from the Lincoinshire and 
Oxfordshire estates, out of both, or which, or all of either? Sup¬ 
pose, instead of a partition, by which all the estate in one count) 
was given to one, and all in the other to others, as in this instance, 
she had given part of the Berkshire estate only to the Martins^ 
viz. tenements in a particular village, and at her death she had 
no estate in Berkshire; the will could not operate upon other te¬ 
nements in Litivolnshire and Oxfordshire. It seems, therefore, 
that, taking it to be matter of partition, yet if the manner of it 
destroys tlie interest of the testator in the thing given, so that at 
his death there is no interest in him to answer the description, 
the devise cannot operate ; as it cannot operate upon the thing 
given; and in a hundred cases, you cannot say, upon what other 
subject it is to operate. 

But it is said, an agreement in equity* is a revocation, only, 
where it can be. performed, and was not abandoned. As to the 
former, I do not admit, that it will not be an agreement in equity, | 
because it cannot be in ifisissimis terniinis performed. There ' 
might be differences arising out of circumstan<i';s, that will leave 
this Court in full power to execute it; dealing with part, and com,'* 
pensgtjng for that which cannot be strictly dealt with.f Upon that 
principle, h6w does this stand ? They deal together, as if the)', 
werc^int heirs. It is not effectual, then, to say, the plaintiff’kccw 
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«f the transaction with Alcovk ; lor if so, still she must he taken 
to represent^ that she knew how to deal with him : and if both 
were apprized that *Alcock meant to claim against them both, still 
that is no ol)slacle to the plaintilF’s coming against her for the 
Berkshire estate; desiring compensation fur what she cannot give 
according to the agreement, 'riiercibre, if the deed was expressly 
declared good, that w'ould not have afforded a sufficient (jhstacle 
^ to the agreement as to the Berkshire estate ; if he chose to have 
'a specific execution as to that, I'hen as to the abalidonment, I 
do not admit, that if there is an agi'cement in equity, which at 
the moment is a completely (jperative revocation, a subsequent 
abandonment will of necessity set up the will. I do not sav, whe¬ 
ther it would he so, or not; for I am of o[)inion, I cannot raise 
the quc;stion upon the fact. If he will have a right to a specific 
execution as to the Berkshire estate, he never abandoned that, nor 
a right stated in larger terms. 

The necessary conclusion is, that the agreement was made in a 
manner, taking- from the testatrix every interest in the estate she 
described in her will. She had no interest at her death in that 
estate, and these defendants are not founded in saying, her will in 
law or in equity has passed to them any interest in any other es ¬ 
tate; and if not, I cannot say, that, because the will is disappoint¬ 
ed bv her own act as to the only estate devised, therefore they 
are entitled to take something which it is difficult to describe, 
some estate not expressed to he intended. The heir has all the 
benefit of absence of intention .; and that can never give these 
defVmlants a right. Therefore, looking at this decree altogether, 
1 cannot diink it has miscarried upon this point. 

, Decree alfirmecl. 
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BY the decree made in this cause, an inquiry w'as directed, as a purchase 

to the right of the plaintiff, Sarah Maundrelf to dower. caiuiot pro- 

'rhe report stated indentures of lease and release, dated the himself, 

18tb and 19th of .!/«//, 1756, being the marriage settlement of c^im^ofdowc 

Thomas and Thomasin Maundrcll ; under which their eldest son, by a term 

Robert Maundrell^ being tenant in tail male of the settled estat«es attendant ui^ 

in the county of Wilts, subject to a term in trust for raising por- 
• rr riT aijcc, unleys hi 

tions, suffered a recovery to the use ot his father tor life; remain- procured 

, an assignment. (} 

Husband having a power of appointment, paramount tlic right to dower, in default thereO 
to himself for life, remainder to his right heirs, if tlie power could have effect, yet a purchase 
taking by a conveyaiwe adapted to pass the interest in ihc estate, us a limitation of the 
jras held’ to take in that w.'iy, not by way of appointment, and therefore subject to dower. 4 

: - ; -^ ^ 

{(1) See tlie note to fFynn V. an/r, Tol..v. p.JSO-1 ‘ 
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1802. tier to the use of himself^ his heirs and assigns, subject to the 
V—term. 

Madxdrsii. Hy deed poll, dated the 1st of Januarij^ 1790, Thomas Maun- 
T>, (Ireli the father directed the trustee to raise the portions ; and by 
ABMDKtLi- (ieffl, duicd the 25th of March^ 1790, he surrendered the 

estates to his son, his heirs, &c.; and liobert ^lanndrvll covenant* , 
cd to pay the portions to the other children. 

By indentures of lease and release, dated the 30th and 31st (*f 
diarchy tr9i, J^ohert Manndrell conveyed the settled estates,^ 
anu)ng others, to yames Rend and Thomas Marsh HuifhcSy their 
heirs and assigns, to the, use of such person and persons, and foi 
such estate and estates, and lor any term and teruis of years, and 
chargeable with any sum or sums of money, and upon such trusts 
and lor such purpost s, and subjict to such powers of revocation 
or declaration ol us«..s, and such j>ro\isoes and agreements, and 
in such other maniur and ionn, as Robert Manndrell during his 
[ 568 } life should by deed or vvill appoint; and in default thereof, to the 
use ot Robert Muundrell for life; and Irom and after his decease, 
to the use of the right heirs of Robert Maundrell. 

By articles, belore and in contemplation of the marriage Ije* 
tween Robert Manndrell and thi- plnintill Sarah Matindi e//, dated 
the 15th of Airily 1791, Robert Manndrell covenanted to pay to 
trustees, within six months after the marriage, 2(X)0/,; ujnm trust 
to pay the interest thcreol, alter his death, to Varuh nindrell 
for her life; and after her death, in trust for her children : Imt 
tlicre was not any clause expressly, or by legal inference exebal- 
iug her from dower. The marriage took place on the 18(li iJ" 
Jprily 1791. 

By indentures of lease and release, dated the 19th and 2 ntb ol 
Februaryy 1795, reciting the settlement and other deeds hvl’orc 
mentioned, and thwt Robert Maundrell was seised in fee of< st:iU !; 
in the county of IViltSy hot eoinjiriscd in the settlement, Robert 
Mavndrclly in consideration of 7545/. I 85 . paid, and of the cove¬ 
nant ol Henry Maundrell for tlie payment of 4000/. 2000 /. and 
2(XK3/, conveyed the settled and unsettled estates in the count\ of 
Jl iits to Henry Maundrell and IVilliam yantes Wrayy their lieirs 
and assigns, to the use of trustees for 4000 years ; upon trust to 
raise 4000/. for portions under the trusts of a term of JCX) yaars, 
also the sum ol 2 OO 0 /. aiul interest, due to John 'Tyler upon a 
mortgage to him by Robert Maundrclly dated the 1st of Januarijy 
1791, for a term of 2000 years, and the 2(XX)/. undef the marriage 
settlement of Maundrell; and subject thereto to the use of 

Henry Maundrell and Wratjy and the heirs and assigns of Wray 
for ever; in trust, as to the estate of Wrayy for Henry Maundrell^ 
his heirs and assigns, for ever. 

[ 569 j Henry Maundrell entered under this coijveyance. 

'I'hc Master stated, that it appearing to him, that the term of 
2000 years, created by the deeds of yanwary, ^ 791, for securing 
2000/. and interest to Tylety is now outstanding and unsatisfied, 
and jhat Henry Maundrell is a fair purchaser for valuable consi¬ 
deration, htf was of opinion, that the plaintiff as against him is not 
entitlsd to dower either at law or in equity. 
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As to the other estates, comprised in the settlement of 1756, 
wherein Robert Maundrctl was entitled to an absolute estate in 
fee simple, (subject to the mortgages and encumbrances after 
m»,7itioned) the report stated, that by an indenture, dnt{<l the 7ih 
of yanuarif^ 1758, and a fine levied l)y Thomas Manndt and 
Tkomasin^ his wlft, tenant in tail, tlie estate was limited to such 
uses as they should jointly by deed appoint; and, in default of 
>uch appointment, to the use of Thomas Muundrell for lite ; re- 
inaindiT to the use of Thomashi for life; remainder i*o the use ot 
such person as she shouhl by deed or will appoint; and want 
of appointment, to her right heirs forever; anti by indi utures, 
dated the 22d of ir.>8, in consideration of ‘27CXJ/. they 

appointed and demised to Ahrahani Poore^ for 1000 years, subject 
tr> j'i demprioii. That sum was afterwards paid off; and by in- 
dentun s, dated the ?. kli id Aprils 1700, part of the lands com- 
pjised in the moitgage was assigned to IVilliam Ruddle for the 
r.'Msaiudi'r of the term, suhjeet to redemption or payment of 
, and by a tleed, dated the 25th of April, 17(30, the residue 
« ) the lands was assigned to yo/in Gnbrj, his executors, &c. for 
tilt T'-ii/.»inder of ti)e term; in trust for the use of sueh person 
and ]»(rsons as 'lliomas and Phomasin Alaundrcil should during 
*heir joint lives by dv-ed appoint; ami m default ihereol, to the 
u‘:e - A nr:,;ras Muundrell for so many years of the term as he 
boub! live; with remainder in trust for tltc use of 7Vj&w«4-/n 
o'; ,for so many years of the term as should run out in 
’ ■ '• iitt. ; rtiid after the death of^the survivor, in trust for such per- 

;i as Thoiriasin should by deed or will appoint; in default there¬ 
of, u» the use of the person or persons to whom the inheritance 
'uoiild belong, and his, her, and their, heirs; to the intent, that 
tin remainder of the same should attend the inheritance of the 
;etid premises. 

lly indentures of lease and release, dated the 13th and 14th of 
O't'.hcr, 1760, Thomas and Thomasin Muundrell, in considcra- 
fton of 1(X)0/. Conveyed great part of the land"., coihprised in the 
• K . d of the 2Jth of April, 1 760, to Seijmour ]Vroug‘liton, his heirs 
ami assigns, subject to redemption on payment of 10(X)/. and in- 
fiovst; and upon the 14th of 1760, the residue of the 

10<X> years’ term, vested in Guby as to the same premises, was 
as^.igned to JVillium Stihvon, in trust for Wrovf^hton, for the bettor 
it curing the said 1000/. and interest. By imlcntnres, dated the 
(3th tti August, 1777, the representatives of assigtmd the 

iierediiaments, comprisejl in the deed of the 24th of April, 176(\ 
to IVrQnghton, for the residue of the term of KXX) years, as a lAr- 
ther security for 2(XX)/. and interest then due to him. 

T he report further stated, that the last mentioned hereditaments 
were comprised in tho* first mentioned settlement. Robert Afaun- 
drell paid Wronghton 2000/. and interest: but no conveyance or 
assignment of th^estates vested in him. was made at the time of 
yich payment, ""By indentures, dated the 30th ami 31st of Alay, 
1^93, in consideration of the principal and interest paid to H’^'rtmgh- 
tpn in his lire, and of Ss, to Lord Wenman, his heir fit law, Lord 
IVeyman released, and Thomas MaimdrsH, in consideration of 

,„.VoL. yil. , 47. 
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natural love and affection, granted, ratified, and conveyed, to 
Robert Maundrell^ all the premises comprised in the indentures 
of the 13th and * 14th of October^ 1760; to hold unto and to the 
use of Robert Manndrell^ his heirs and assigns. By the said deed 
of the 3l8t of May^ 1793, the personal representative of Wrought 
ton assigned the hereditaments, comprised in the deed of the 24th 
of Aprils 1760, to WiHiam Hughee tor the residue of the said term, 
in trust for Robert Mdundrell^ his heirs and assigns, and to attend 
the inheritance; and by the indentures, dated the 31st of 
1793, it was declared, that the personal representative of William 
Salmon should stand possessed of the premises assigned to him 
for the residue of the 1000 years in trust for Robert Muumlrelly 
his heirs and assigns, and to attend the inheritance; by which 
conveyances of the 30th of May^ and the 30th and 31st of May^ 
1793, it appeared, that Robert Maundrell became seised of the 
legal estate in fee of all the estates not comprised in the first men¬ 
tioned settlement, subject to the said term of 1000 years. Robet ( 
Maundrell^ by the indentures of the 19th and 20th of February^ 
1795, conveyed all the aforesaid estates, not comprised in the first 
mentioned settlement, and of which he was seised in fee. 

I'he Master found, therefore, that Robert Maundrell was seis¬ 
ed, during coverture, of the legal estate, or inheritance of the es¬ 
tate not comprised in the settlement: but it appearing to him, 
that the said term of 1000 years, though satisfied, was assigned 
in manner aforesaid, expressly in trust to attend the inheritance, 
and which inheritance was afterwards purth.ised by and conveytcl 
to Henry Maiindi c//, in manner aforesaid, he was of opinion, the 
plaintiff was not entitled to dower out of the last mentionetl es¬ 
tate, and therefore not out ol any estate, of which Robert Maun-' 
drell was seised during the coverture. 

An exception w’as taken by Sarah Mawubell to the report. 

Mr, Alexander^ in support oj the Exception, —The cases ol 
Lady Radnor v, Vandebendy^(aj Swannock v. Lifford^ Cb) atid 
Willoughby v. Willoughby^ f (J contain the whole law upon the 
subject; and Lot cl Haidwiike expiessly states, that an assign¬ 
ment ol the term alwac s made part of the condition; and the 
same doctrine is laid down by the late Master of the Rolls; that 
the purchaser should use diligence to get in the term. .The way 
in which the widow puts her riglit, is, that the trustee is trustee 
for the wife in respect of her dower, just as much as for the in¬ 
heritance of the husband, being tiustee for all the interests. This 
purchaser shows, he relied upon the covenant of the husband 
merely, not as a collateral security only, as in Swannock v. Uf 
J^opd; lor otherwise he would have got an assignment ol the term* 
1 he danger of shaking titles, by adopting the distinction pointed 
out by Lord Hardwicke^ does not apply, from the invariable prac¬ 
tice to have an assignment from the trustee, or a declaration by 
him. That is uni\ei sally understood to be ne<v*ssary, to give the 


C aJ Shim, P. C. 69 Pre. Ch. 65. 

' CbJ fice Jlfr, Butler's iioie to Co. Ut. 208,; o. Note, 105,; 
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purchaser the protection of the term; and, if that is not done, the. 18024 

trustee remains trustee for the inheritance, as it stood previously 
to the purchase, viz, for all persons having interests, and for the MAWNna* 
purchaser, as far as he has acquired an interest. In the case of 

S ^1 • MACanREU 

dower, notice is immaterial. In any other case, as a puisne en¬ 
cumbrancer getting in a term in order to squeeze out a prior en¬ 
cumbrancer, notice makes a dilFcrence. I'hat is the only differ- [ 573 1 
^ ence ; and it never was suggested, that the puisne ^ncumhrancer 
can have the advantage of a term without getting it in. This pur¬ 
chaser not having taken an assignment of the term, the trustee is 
trustee for the widow. Lord Hardwicke said, he would not go 
beyond Lady Radnor v, Vandebendy; and this would be going 
beyond it. 

Mr. Ro?nilly^ and Mr. Cooke^ for the Purchaser^ in support of 
the Report. —This case haS never been decided ; but the princi¬ 
ple is fully established in the cases of Lady Radnor v. Vandeben^ 
dy^ and Swamiock v. Li ford. Lord Hardwicke could not mean, 
that the widow should be barred onl)^ in a case exactly similar in 
circumstances to Lady Radnor v. Vandebendy ; for Swannock v, 

Lifford was under circumstances totally different. Lord Hard¬ 
wicke meant only, that he would not carry the principles further. 

In this instance, your Lordship is not desired to carry the prin¬ 
ciples further. This is exactly within the principles of Lady Rad¬ 
nor V. Vandebendy. The only question is, whether taking an as¬ 
signment to a trustee for the purchaser makes any difference. It 
cannot make the least difference. According to the express terms 
of the trust, the trustee is trustee for the purpose to attend the in¬ 
heritance : for all persons interested: a trustee, then, for the pur¬ 
chaser, taking the estate. What difference would an assignment 
to another trustee make, which must be in precisely the same 
terms ? The argument, that this trustee is trustee for the widow, 
assumes the whole question. He is not so according to the terms 
of the trust, clearly; but merely as a Court of Equity would re¬ 
move that term for her benefit. It certainly is frequent to have 
an assignment upon a purchase. It is more convenient to the 
purchaser to have a trustee, with whom he is acquainted, than to 
have the term outstanding in a stranger. That is the reason of 
the practice for a purchaser to take an assignment in trust for [ 574 - 
himself by name. But this is a purchase by a near relation j in 
which case ,it is very unusual; especially where the transaction 
was of so recent a date. It may be usual, where the term is in a 
stranger, an old .man; whose personal representative may be un¬ 
certain. But what alteration does it make ? Is not the assignee 
as much entitled to be protected under that trust, as if it was ta¬ 
ken for him by name ? It is true. Lord Hardwicke talks of the 
term being assigned? It happened to be assigned in that instance: 
but the meaning was, the term being kept alive, not merged. 

Lord HardwyJ^e speaks of the term being assigned, as well in the 
» case of a mortgage as of a satisfied term. Suppose the purchaser 
paid off tlje mortgage, but did not take an assignment ;,4ould it 
• be said) as ho act was done to show he meant to hlive the benefit 
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of tlie mortgage, he did not mean to have the benefit of it as a 
purcIiastT, to prevent the widow’s redeeming? There are some 
passages thrown out in Lord Hardwicke's argument, that tend to 
countenance that doctrine; but it is very difficult to know the 
principle of it. It may be considered, that by paying off the 
mortgage, the nature of the estate is altered. 'I’he real distinc¬ 
tion is that of the purchaser and the heir at law of the husband. 
This purchajer was entitled to call upon the trustee at any time.^ 

There is another ground, independent of the term, upon the 
deed of 1791, executed before the marriage, to such uses as Ro¬ 
bert. Maundrell should appoint: and, in default of appointment, 
to him for life; and after his decease to his right heirs ; in effect 
to him in fee. He executes the power after the marriage, by con¬ 
veying the estate to Henry Mntindrell; and the question is, whe¬ 
ther all the intermediate estates are not tletermined, as if they ne¬ 
ver had existed; and whether Henrij Almmdrell did not take an 
estate in fee ; so that the husband never took an estate upon 
which dower would attach. The sole oliject of this deed was to 
prevent dower. The moment he executed the appointment, a new 
use sprung up in the appointee; who too|^, not under the appoint¬ 
ment, but under the original deed, in 1791, previous to the mar¬ 
riage, and therefore paramount to the right of dower. There is 
no case upon this point: these mc.ans of preventing dowser by giv¬ 
ing a power of appointment to the husband being of very modern 
invention; but these are the principles upon which that practice 
lias been established, 

3Ir. Alexander., in Reply. —Upon the last point the cases re¬ 
ferred to are, where the husband has no sole legal estate: but un¬ 
der the limitations of the deed of 1791, the trustees have no es* 
tatc until some appointment. Those cases, therefore, have no iv- 
hemblance. 

Upon the other point, in this particular.case, where there is an 
outstanding term, this Court constantly aids the dowress, and 
even against a purchaser. All these cases proceed principally 
upon this ground; that a great number of titles depend up<»n this 
understanding in the profession, that, if the purchaser takes an 
assignment of the term, he is safe; and, in order not to disturb 
that, the Court has in those instances decided against the dow¬ 
ress. The ground is, that the purchaser has used due diligence i 
a ground that does not exist in this case: this purcjiaser relying 
on the covenant of the husband. When the reliance is placed qn 
the outstanding term, the practice is to get it in. There is no 
linction between this and the case of the mortgage s^iate^ by Lord 
Hanhvk'ke* It is assuming the question to say, this purenasc-r 
might have called for this term. It may as well be said, he might 
in the case of the mortgage. The Court luust decide who has 
the better right to call for it. They have the right between them. 
'I'he trust is to protect the inheritance, as it stood Henry Maun¬ 
drell, against all strangers. , When he takes it to protect the in¬ 
heritance, he takes it to protect aU interests, which th^sc persons 
take under him, i,n whatever way that interest arises. 
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T/if, Master of the Roees. I certainly should not have dis¬ 
covered any solid distinction hetwcen this case and Ladi/ Radnor 
V. Vandebendy; and it is difficult to comprehend the di!>tinction 
stated. It is admitted, that, if the purchaser had taken an as¬ 
signment to a trustee, he would have been completely protected 
against dower. It is difficult, however, for me at least, to find a 
solid distinction between doing that and letting the term remain 
.in the name of the original trustee ; for, as it stands fit present, it 
'is to d. upon trust for /?, his heirs and assigns, and to attend the 
inheritance. Then what is the distinction between taking for the 
benefit of the heirs and assigns by the general description, and 
taking it for the benefit of the heir and assign by name, substi- 
uUed for the description ? It would be only a change of the per¬ 
son, and a detailed description of the person instead of the gene¬ 
ral one ; and yet Lord //ardrvicbe does in that decision, constant¬ 
ly intnaluce it as a term in every proposition he states, that the 
purchaser has taken an assignment of the term to a trustee of his 
own; which he always supposes to be that, which gives the pro¬ 
tection to the purchaser against the claim of dower. I wish there¬ 
fore to have tlie opportunity of maturely considering that case, 
lor it is not to be supposed, that Lord Hardtvhckv should so 
guardedly e-xpress himself, whenever he mentions the protection 
of the purchaser, unless there was some ground for it. 


1 


Mavnoiib 

V. 

MaI7SSIICL£ 


[ srr 

77, e j\l Asri-.R of the Roles. The principal question is, whe- August i 2 t% 
ther a purcliaMcr can protect himself against a claim of dower by ’}. ' 

a term attendant upon the inheritance, of which he has not pro- 
tured an assignment. The report states a particular assignment 
of a satisfied mortgage term to a trustee for the husband, and to 
attend the inheritance. At the hearing I was inclined to concur 
in the opinion of the Master: but upon consideration of the doc¬ 
trine* relative to the nature of terms attendant upon the inherit¬ 
ance, and their effect in barring dower, I am satisfied, that, with¬ 
out an assignment to a trustee for the purchaser, the term docs not 
exclude that claim. At law alt terms are considered as terms in At law. 
gross ; and therefore every existing term, without regard to the 
purpose for which it was created, prevents a dowress from hav- tenpin 
ing any legal benefit from her recovery in dower: for she re-and therel^^ 
covers with stay of execution during the term. But equity re- 
gards the purpose for which the term is created and subsists; and 
if it is only for the benefit of the owner of the inheritance, i£ is 
considered part of the inheritance, not indebd absolutely merged, from 
but so attendant upon it, as to follow and accompany it, and every benefit 

dower: for she recovers wtth stay of execution during the term. But equity regards 
pose, for which the term is created and subsists; and if only for the benefit of the ofvnm^ 
the inheritance, it is considered part of the inheritance: not absolutely merged, but sq 
ant as to acc(impai%-4t, and every right and interest growing out of it by operation of 
i^greement. Not to be used therefore against the owner ot the whole or any part 
hu'it^nce: evefy description of ownership liaving a use in the term coijkvtensurate with 
. terest in the fiiheritance. 'When dower ai'ises, J.berefore, the Asrm in a proportion is 
'attendant upon that interest as during the husband's life upon the inheritance: 
agaf^st either heir or purchaser. • ‘ 


5t7 Cases in Chancery. 

1802. right and interest growing out of it either by operation of law or 
by voluntary agreement of parties. Equity ought not, therefore, 
'.'Mkvvittntt.i to permit such a term to be in any case used against the * owner 
of the inheritance, either of the whole or a part of the inherit¬ 
ance ; for the uses adapt and accommodate themselves to all the 
interests which arise out of that inheritance,, with which, in con¬ 
templation of equity, the term for most purposes is considered in¬ 
corporated. |Every description therefore of ownership shall in it^ 
order, degree, and proportion, have a use in the term commen¬ 
surate with the interest existing in the inheritance. Therefore, 
when dower arises, the term in a proportion is just as much at¬ 
tendant upon that interest, growing out of the inheritance, as be¬ 
fore it was attendant upon the inheritance during the husband’s 
life. The heir, therefore, though he can avail himself of the term 
at law, is not allowed, in this Court, to defeat the widow’s claim 
to dower; for, having a certain quantity of interest, equity must 
consider her as having correspondent interests in the term. 

When the husband conveys to a purchaser, and the wife does 
not by' fine join, nothing passes but the estate the husband had; 
that is, an estate sul>ject to dower, 'rhe right to dower remains 
. just where it was. 'I’he purchaser stands precisely in the place 
of the husband. The outstanding term will accontipany the in¬ 
heritance thus conveyed, in the mode and manner in which it was 
attendant upon the same inheritance, before it was conveyed. The 
term being a mere accessary*, the operation of the conveyance up¬ 
on it is purely derivative and consequential. It is impossible that 
a greater interest can be incidentally acquired under the term than 
directly in the freehold. 

; But, it is said, this is not consistent with the case of Lady Rad~ 

nor V. Vandebendy. It was not necessary in that case to decide 
.[579j any'thing inconsistent with these principles which I have laid 
down; and, according to the best information we have as to the 
grounds of that decision, nothing inconsistent with these princi¬ 
ples was intended to be decided. It was not necessary to decide 
against them; for my proposition relates to a term left to remain, 
as it was before, generally attendant upon the inheritance ; not a 
term, of which the purchaser, or subsequent encumbrancer, has 
obtained an assignment. In that case the purchaser had used the 
precaution of taking an assignment for the protection of his pur¬ 
chase ; and then, notwithstanding that circumstance;, great doubt 
was' entertained upon, the question. It is to be infert-ed, there¬ 
fore, that the general principle was considered established. Even 
against such a purchaser the first decree was in favour of the 
dowreas. That was reversed tipon a rehearing.^' but there was a 
great inclination in the House of Lords to reverse that reversal. 
This circumstance, as well as the particula')' ground of the aiBrm- 
Vance of the decree, is stated by l^rd Hardwicke in Swannock v. 

Lifford^ in the note to Coke upon Littleton, C > The danger of 
\ shaking titles, by denying effect to an established ^ode of sts- 

I ' curii% purc|;iasefs against claims of dower, seems tp have been 

• 

f’aj Edit, hyi&rjraiw An4 JBiafer, 208; note a* lOA . ' 
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the only solid foundation for this judgment; for upon principle I 
do not think it could be supported ; as the case of a purchaser 
taken by itself is nothing. A purchaser, merely as such, has no 
equity whatsoever against the widow, claiming by title prior to, 
and both legally ancl equitably as good as his. The term, if it 
continued outstanding, is as much attendant, in equity, uyjon dow¬ 
er, as the remaining interest in the inheritance; and therefore 
ought not to be set up by the latter against the foriper. As to 
£hc operation of the assignment in protecting subsequent against 
prior interests, that depends upon the purchaser obtaining it bond 
Jide^ without notice of the interest against which be sets it up. 
How could the purchaser there be said not to have notice, when 
he knew I.ord liodmyn to be married, and took an indemnity from 
him against dower? 1 do not wonder, therefore, that in hadij Wil¬ 
liams V. CffJ was in the first instance successfully con¬ 

tended, that this applied to the interest of the heir, as much as a 
purchaser. It was aigued, as 1 have staled, that Vandebendy had. 
full notice of dower, and got in the term to protect him against 
the dowress; and therefore, having notice, was to be considered 
only as a volunteer; and certainly if it was res Integra^ I should 
think, the dower couhl not be excluded more in one case than the 
other. It is evident Lortl Hardwicke tliought so, from what he 
states in the outset of the judgment in Swannock v, Lifford^ and 
what he subjoins to his statement of the case of Lady Radnor v. 
Vandebt-ndy; that ever since- that case it has always been said, 
that the Court is bound by it; and, on the other hand,he had heard 
it often said by the Court, that they will go no further. Lord 
liardivvzke then proceeds to show, why he thought he was not 
going further; but that on the contrary that case was somewhat 
jiCss favourable to the dower; as the term was not a mere satisfied 
term, as that in hady Radnor v.- Vandebendy was in part at least, 
but a subsisting mortgage term, for which full consideration Avas 
paid. 

But what are the cases which Lord Hardwicke thinks precise¬ 
ly within Lady Radnor v. Vandchendy^ and'by which the Court is 
bound ? Those only, in which an assignment is taken by the pur¬ 
chaser either to himself or to_ a trustee of his own. In Atkyhs (b) 
it is stated, that since the case of l^tuly Radnor v. Vandebendy it 
was a settled rule of the Court, that if a purchaser took in a term 
precedent to the right of dower, whether it was a satisfied term, 
or money paiS for it, it was a bar to the wife’s dower: but if the 
mortgage had subsisted at the husband’s death, the Avife might 
have redeemed, and been entitled to her dower; or if the hus¬ 
band had paid off the mortgage, and taken an assignment of the 
term to attend the inheritance, and died seised, the wife Avould 
have been endowed: but if .a purchaser came in, after the mort¬ 
gage Avaa paid off and the death of the husband, and took an as¬ 
signment of the^tgjrm, that would prevent doAver. 

. According to Ambler faj Lord Hardwicke says, a dowress 

■ CaJ IP. f^a. 137. Pre. Ch. 151. fi J 2 Jlik. 309. ^ , 
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maj leclecm a term against a mortgagee, and remove it out of the 
wa} against an heir; but cannot against a purchasei of the inherit¬ 
ance, who has taken an assignment of the term to protect his tifit. 
In the full report, in the note to Co, Lit. (b) I^ord JlanhvieJie 
never once mentions the effect of the term in protecting a pur¬ 
chaser against dower, but with a qualified condition, that it shall 
bo assigned to a trustee for him. Is it possible to suppose Lord 
Hardwitkt q^ould have introduced an irrelevant term i 'I'he judg¬ 
ment would not only be inaccurately expressed, but would mis-* 
lead, if it is true, that the mere existence of the term would an¬ 
swer the purpose as well as the assignment. If we pass b\ the 
circumstance of notice, as the judgment in Lut/// Radnor v. ran- 
th'hcnfiij compels us to do in the particular case of dower, eveiy 
tiling depends upon the assignment. The term, though in most 
lespects incorporated w'ilh the inheritance, is not whollv merged. 
It protects equally the general' mass growing out of the inluril- 
ance ; but is capable of being disannexed, and of protecting pai- 
ticular inten sts ; but that can be done only by assignment. 

The whole doctrine upon this subject is discussed I'y Lord 
Harchi'ickr in IVzllouj^hby v. IVilloiijfhbiJ. fa) I.oid [lauhvhLc 
notices the opinion of some conv'e) ancers, that, whcie thcic is a 
term, of whit h the trust is already declared to attend the inherit 
ance, it is not necessary to disturb it, and take an assignment to 
new' trustees. Lord Hardxoicke shows, that is not gciieialU true; 
but, if there be antecedent encumbiances, nothing but an assign- 
nu nl can protect it; and, that he conceived dower to be such an 
interest as could be guarded against oiilj by an assignment, I 
have shown from the whole tenor of the judgment in.Swazincnk 
\. Lifford. Therefore the term does not exclude this plaintiff 
Mom dower. 

'i'hen another question is, w’hether the plaintiff is not excluded 
by the form of the conve}'ance. Before the marriage, the estate 
was limited to surh uses as the husband should by deed or will 
appoint; and in default of appointment to the use of himself for 
life ; and from and after his decease to the use of his right heirs, 
'I'he purchaser, it is said, is in by appointment; which supersedes 
the fee in the husband until and subjtjct to the appointment. First, 
1 doubt whether the purchaser can be said to be in under an ap¬ 
pointment. The words and the instrument are as much adapted 
to pass an interest as to execute a power i ("h) ain^ the recital is,^ 
not that he has power to appbint, but that he is seised in fee olj 
estates in the county of Wilts^ not comprised in the settlement. 

But, secondly, the power of appointment .is merely nugatory, 
and nothing distinct or different from the fee. The fee was clearly 
in the husband until appointment, ("a) In Goodill v. Brigham CbJ 
it was held, that a power added to the fee*was merely void. So 

CbJ Edit, by Hargrave and Butter^ 208 j note «. 105 « 
fflj 1 Term. Hep. 771. 

Ch^^Cox r. Cham&crUunef ante, vol. iv. 631. * 

f aj p. 58J.*See on«i*, vol. iv. 636. Jlnte, v«l. v. 748, and the notes 
Of! Bee. & Pull. 192. See ante, vol. iv. 637. 
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the power, in this case, followed by a limitation of the fee, must 
be*^bs>orbed in the fee; which includes every power. The reason 
commonly given, why a power may have eflfect, though limited 
£o»the owner of the fee, is, that he may appoint in a mode by 
which his legal fee would not entitle him .to convey. I give no 
opinion upon the sufficiency of that reason. But in this case, it 
is to such uses as he should by deed or will appoint; that is, by 
viced or will legally executed; and by those instruments he might 
*liave passed the fee, though nothing was .said about the appoint¬ 
ment, The limitation, therefore, operates purely as a liinitaticm 
of the fee; and that fee he could only convey subject to her right 
C'f dower. 

'J hereforc, I am of opinion, the exception must be allowed. 



V. 
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DETILUN V, GALE. ^uguHlZth. 

THE bill in this c ause, amtmg other objects, prayed a redemp- Mortgage 
tion and account against the defendant Sianeij; uho, having been though enti- , 
employed by the plaintiff as his solicitor and agent, took a bond cencrS!^ei 
ami judgment and a mortgage for his bill, without any settlement pnved of costs 
»<1 accounts between them. An inepury having been directed as occasioned by 
to what was due to the defendant upon his secuiities and other- improper con* 
wise, great delay and expensive litigation wore -^occasioned by his conippl”e^t?* 
conduct, before any account could be procured from him; and, pay costs. (l) 
finally, his demand was reduced by a great deal more than a sixth, r # *i 

The plaintiff pressed for a general account against him, w'ith rests, ^ •* 

and also for costs. For the defendant, it was insisted, that there 
was no instance of making a mortgagee pay costs, and that in that 
character he was entitled to his costs. 

Jllr. RtcharJs^ and Mr, Hall^ for the Plaintiff: Mr, Piggotty 
and Ml, Fonhlanque^ for the Defendant, 

The Lor^ Chancellor. Upon the transactions and circum- Bill fora'^ 
stances of this case, a bill might have been filed, that would have 
called for the decree now prayed; the defendant, standing in the agallist a^iK* 
character of attorney imd solicitor, and general manager, convert- citor and 
ing the debt ftom his client into a mortgage and judgment, when agent, taking 
the accounts were unsettled and the bsdance might be doubtful. 

A bill producing that state of circumstances, and alleging that *it of ' ’ 

was against the duty of the defendant, in his character of agent, accounts, 'J 
to take a security carrying interest, instead of discharging the • ^ 

demand by the money of his employer, as received by him, might 
have been filed, to have a decree for a general account, without 
regard to the security; and that in that account, interest should 
not be allowed one side, and not upon the other. 'JThe first 
obligation upon the defendant, standing in that relation y>»the 

.. — u----- • 

{(1) See Bine v. Bandy^ 1 Johns. Cba. Bep. 6.jf 
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1S02. plaintiff, is, a duty upon his part perfectly easy, that his accounts 
t*—V—' ought to have been quite clear. The conclusion, upon his ansvier 
3>»rrLuiv to this bill for an account, that* his accounts would not be ready 
for six weeks, is, that he had not done his duty. 

It is said, because he is a mortgagee, he is to have his costs. 
I'hat is not of necessity. Prima Jade he is to have them cer¬ 
tainly. The owner coming to deliver the estate from that encum¬ 
brance he himself put upon it, the person having that pledge is 
not to be put to expense with regard to that; and so long as he 
acts reasonably as mortgagee, to that extent he ought to be in¬ 
demnified. But that principle does not go to such a case as this: 
llie solicitor an encumbrancer with regard to law expenses, taking 
a bond and judgment for his bill. The expense of the suit as to 
that is not incurred by the mortgagor, in delivering his estate 
from a demand admitted to be just: on the contrary, the great 
expense of the suit is incurred in a successful endeavour of the 
mortgagor to prove, what he has established, that the defendant 
charged him with a great deal more than he ought; and, the Court 
having taken off a great deal more than a sixth part of his bill, 
there is no doubt I act equitably, following the principle of the 
legislature, by saying, that as to so much of the suit as relates to 
that bill, he shall pay the costs. 

It was pressed, that I should now direct the account, w'ith rests, 
and, further, call upon him to pay costs as mortgagee. Upon the 
allegations of this bill, the shape of the record is an objection to 
directing the account in that manner; and I should take from him 
the opportunity of answering, as the justice of the case should 
require, that the interest account upon the one side and the other 
should be taken. 

It is then asked, is he to have his costs as far as he is mort¬ 
gagee ? Though a mortgagee, acting reasonably as such, is to 
have his reasonable expenses, it docs not follow, that he can claim 
his own expenses from other persons, with whom he is litigating, 
with regard to those acts, which, upon his part, are not only un¬ 
reasonable, but grossly oppressive. He was under an obligation 
to bring into the Master^s office clear accounts, capable of being 
clearly vouched; for he is not a mere mortgagee, but became so 
in consequence of his transactions as agent. Is he to charge the 
estate with all the expense attending a useless and unnecessary 
litigation in the Master’s office ? He is not, therefore, entitled to 
his costs in this cause as mortgagee. It is a very thfferent con¬ 
sideration, whether, being a mortgagee, he is to pay the costs of 
the mortgagor; if any, it is to be considered, what costs; for the 
suit goes to other accounts, with other encumbhancers; and to 
))oints, as to which, to a certain extent, he must have had costs. 
It i 9 admitted, there is no instance in which«a mortgagee has been 
railed upon to pay costs; and it is clear, as to some, he cannot; 
for some are the necessary effect of the suit to redeem. It is said, 
it w;il[ be an e&tremely bad precedent to hold, that in no case a 
idrtgagee fean be called upon to pay the costa of the'^mortgagor. 
iitiot say, the Court will not, and am very far fj^om saying,. 
'fOurt ought no(^ to make that precedent: but it ought tq be 
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cnade upon great consideration; for though it is a very clear mo¬ 
ral proposition, that the mortgagee ought to pay all costs his un¬ 
necessary and oppressive dealings have occasioned, yet 1 have 
learned, that there may be great wisdom in a general rule esta¬ 
blished for a great length of time; though, perhaps, at the instant 
it is considered, that may not be discovered. The costs of the 
inquiry as to what was due must be paid by him, and when the 
course of his proceedings, from the answer till thf cause came 
’ here, is stated to me beyond all possibility of contradiction, it 
would be a disgrace to the Court to give him the costs incurred 
by such conduct. I will give him his costs down to the unswer, 
and no further. 


1802 . 4 ' 
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A few days afterwards. The Lord Chancellor observed, that, in 
the case of Shnttlexvorth v. Lotvther^ the late Lord Lonsdale^ a 
mortgagee, was made to pay costs on the ground of a tender, and 
an appropriation of the money, which was paid into the bank, 
and refused. 
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AN exception, taken to the Master’s report, charging the de- Evidence 
fei.'dants with a sum of money, was overruled 5y Lord Rosslyn^ ^ 
upon the 13th of March^ 1801. I’he exception came on to be re- 
argued, upon the peticion of the defendants. lie has settl^ 

Mr, Mamjieldy and Mr. Cox^ in support of the Exception^ made his report. 
two objections to the report: first, that the Master refused to A party , 
receive further evidence, because produced after the report was ^ 

settled, ‘ aiiiination \ 

Secondly, that the defendants, who were charged by their an- cannot dia- 
swer, were also by their answer discharged. P 

Mr. Romilly., and Mr, IV. Ag'ar^ insisted, that the practice is, tL* whoMj 

that, after the report is settled, the Master cannot receive any h stated as 
other evidence ; which was decided in a late case at the Rolls^ one transaei ^ 
Fear on v, Dawes : the plaintiff, after the Report settled, having **'’'*'' ‘**.***^ 
brought in affidavits to prove a more considerable balance, the day 


Master refused to attend to them; and upon an exception, it was ed a sum, aa| 

determined mat the Master did right. paid it ovia^ 

> not, that opM 

The Lord Chancellor. In some respects, this is material to 
the practice'. The course is this. The party claiming under the 
order is to lay a state of facts, or charge, before the Master; who on a 
* e^ls upon the,otherjparty, to the intent that he may suggest ob- quent^ 
jections. In the nature of things, practice must have set some 
limits to this sjg gy ies of proceeding upon all these warrants. The '' 


Rl) Cited JZ John*. Cha. Rep. 91, note.\ and tlie note to Ridgeway v. JSorwm, 
J(.2) Hart v:Ten Eyck^ 2 Johns. Cha. Rep. 63. p. 404 j ' * , 
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Master gives due notice, according to the course of the Court, 
that his report is to be settled on a particular day. What is he 
to do ? The extent of the mischief is obvious, if the Master is 
to proceed up to the point of settling his report, before the pjjr- 
ties, without any consideration of respect to the Master, state 
what they mean to prove, or by what proof. The rule must be, 
that he who will not produce his proof before that stage, must be 
told he comes too late. I am glad to hear of the decision oi this 
point in Fearon v. Dawes f for otherwise the Master would be* 
subject to the negligence of any one ; and no suitor could hope 
for an end of his cause. 

Upon the other point, I am clearly of opinion, a person charg¬ 
ed by his answer cannot by his answer discharge himself; nor 
even by his examination, unless it is in this way : if the answer 
or examination states, that upon a particular day he rcc( ived a 
sum of money, and paid it over, that may discharge him : but if 
he says, that upon a particular day he recei\ ed a sum of money, 
and upon a subsequent day he paid it over, that cannot be used 
in his discharge; tor it is a different transaction, (b) 

Exception ovei ruled. 


CoJ Upon a motion, the following' day, nliere a parly would not "ittcnd the 
Master, for an order upon the Master to make Ins icpurt, 'I he Loid ('/latue/for 
refused to make that order; inferring, tliat the Master had some loason for it, 
and his Lordship, refeiriiig to the case of Thompto.i v La ubt,, < \piesstd a wish 
that llie Master would be strict upon those 'vho would not attend tliim, and 
niikr nporta e.vpmte t adding, that the Court would always support them .1 
such cases 

Mtdgeivay v. Darmn, ante, 404. 
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' Jtttgutt 16th, 

Injunction 
^ between te- 
,tWtnt8 in com* 
jmon against 
'<^struction: 
against 

.|Mijre equitable 
waste. (1) 


A real estate was devised to trustees for oOO yeai .s, w iihout 
impeachment of waste; and from and after the expiration of that 
terra, as to one-third, to the use of Sumnnah FJizabeth Thomas,, 
tor life, without impeachment of waste, except wilful waste, in 
letting down houses; remainder to trustees to preserve contin¬ 
gent remainders; remainder to the use of the heirs of her body; 
and for default of such issue, to the use of her right heirs foi 
c\cr. Another third was devised to Mary Hole in the same man¬ 
ner, and with similar remainders to Susannah Elizabeth Thomas ; 
and the remaining third to Mary Frances Thomas^ and the heirs 
of her body, in the same manner j with limitations over, m moi¬ 
eties, to Susannah Elizabeth Thomas and Mary Hole^ and the 
heirs of their bodies, and the ultimate limitation to their heirs re¬ 
spectively. , • 

Mary Hole and her late husband suffered a recovery to the use 
of Mary Hole in fee. Upon the marriage of Mcivi* Pt’anees Tho- 
mi3rv,with Henry Byne^ articles were executed for steering a rq- 
« 


See Satolsjf r Clvwet, 2 Johns. Cha. Bep. 122, and obserre the fketa of the case { • 
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CDvery, and settling her third part; with the ultimate remainder 
to hc-r in fee. 

A motion was made, upon a bill filed by Marif Hole, for an in- 
jupetion to stay waste by Henry Byne» The affidavits stated, 
that the defendants, in Mdy and yune, cut coppice wood; that 
those mouths were the improper season; that in yiine they cut 
‘20 oak timber trees, improper to be felled, not being one-third of 
th< ir growth ; that yniie is the improper season for cutting oak ; 
‘that they cut and continue to cut a considerable number of fir 
trees ; and, the deponents believe they intend to cut the beech 
trees in the park and avenues, and the Barton ; and that those 
trees are ornamental, and a shelter to the rnansion house and es¬ 
tates ; and the cutting them will be an irreparalile injury. 

Jlr. IV, A^ar, in support of the Motion, 

The Lord Chancellor. I never knew an instance of an appli¬ 
cation to stay waste by one tenant in common against am>ther ; 
one tenant in common having a right to enjoy as he pleases, f a_) 
The principle in the case of the tenant for life is, that he is to 
take according to the will of the testator or grantor. A case of 
malicious ilestruction may be a ground: but a great part of the 
subject of this motion is pure equitable waste. • I have no objec¬ 
tion to grant an injunction against cutting saplings and any tim¬ 
ber trees or underwood at unseasonable times, until answer or 
further order ; for that is destruction. 

Ordered accordingly. 
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BAILEY o. HAMMOND. 

'I'HE testatrix bequeathed 2000/. to each of her brothers and 
sisters as should be living at her decease, and to the child or chil- ' 
dren of such other of her brothers and sisters as should be then ' 
dead, in such shares and proportions as they would take under 
the Statute of Distributions. CbJ 

There were several nephews and nieces. The administratrix 
of one of them, a son of a sister of the testatrix, presented a peti¬ 
tion for a transfer. Only one brother of * the testatrix was living, 
at her death; who had not been heard of for 20 years. 

Mr, Coojie^ in support of the Petition, said, that in a case under 
such circumstances, the Court had paid the money to the party, 
upon a recognizance to refund, in the event of a claim. 

The Master of the Rolls adopted that course; and made 
the order accordingly. 

' C^J Mr- Iilpjfd CAmimi CuriaJ mentioned the case of Paris Mountain .• 
Where an imunction was refused on the same principle. 3ee Smallman v Otdons, 
3 C* C. 621 

, f ft j Stat. 22 anS 23 Char. H. c. 10. 29 Char. II. c. S. 


• ID) orders in Brtnan et vx. v. Cattell, and Shackleford et vx.*v. Bvehatum, 1 

C(m. Rep. 112. 5Z0.I 
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• W-' £xparte COCKAYNE, 

,Augv$t 17 tk. 

> The old rule, THE petitioner, being brother of the half-blood of a lunatic, 
'^ii?of"alu entitled in remainder to his real estate, was appointed com- 
if 4 »nH.' mittee of the real estate: but objecting to be appointed commit- 
yHed to his es- tee of th** person, another was appointed. 

I'tate upon his The petition prayed, that the petitioner may be appointed com- 
coiiT mittee of the person ; having made the objection under a concept 
^mittee of the the appointment would be against the practice upon the 

person, is not old rule, 
now adhered 


The Lord Chancellor agreed with the counsel, that the old 
rule had not been adhered to for a great length of time \(a) and 
made the order. 


Co-d Dormer’s Case, 1. P. Will. 262. 

The distinction, upon which, in JVeal's Case, and Ex parte Ludlo-w, 2P. IVitL 
544. 635, that rule was considered not applicable to the next of kin, from their 
intei’esl in the probable iiicrense of the personal estate during the life of the lu¬ 
natic, is not .satisfactory. To those, upon whom the suspicion, which was the 
foundation of that rule, could attacli, immediate gain is a stronger temptation 
than the hope of future advantage, subject to disappointment, not only by the 
casualties of life, but also, where the .state of the lunatic admits it, by the libe¬ 
ral application of his income for maintenance. 


, [ 592 
August 19th., 

Separate ere* THE case, upon the petition and the affidavits in support of it 
who that the petitioners, linen-drapers, sold goods to Seward and 

security P'lpon separately. Seward and Pipon v/cre in partnership, as 
"permitted, on’ merchants, at Southampton, The debt from Seward amounted to 
giving it up, 80/.; that from Pipon to 167/. 8s. lOd. I’he goods were deliver- 
to resort un- ^d to each separately; they were debited in the books so; and 
jiion*of Bank-* transactions were entirely separate. The petitioners had at 

^vuptcy to their various times goods returned, consigned to them by Seward and 
onginal debts. Pipon as partners, to the amount of 48/. 18s.; and there were 
:: also some small separate accounts between each of the petitioners 

and Seward and Pipon, In January last, Pipon came to the pe¬ 
titioners for the purpose of settling his accounts ayd paying his 
debts; and at the same time he expressed a desire to settle and 
pay the bill due from Seward^ and every other matter of account 
between the petitioners and them.'The petitioners, at his request, 
as the easiest mode, made out one general balance sheet of the 
said debts, due jointly as well as separately: upon which the ba¬ 
lance due to the petitioners was 112/. 7*. Pipon undertook 
to settle with his partner; and the petitioners with each other; 
and, by the desire of Pipon,, a bill at two month8.^.as drawn upon 
him«a]id Seward for the balance. Before the bill wa| due, Pipo^t 
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1802.. 


and became bankrupt. The petitioners applied to prove 1802.. 

their oviginal debts against the scpariite estates ; but their proof 
not being admitted, the petition was presented; praying, that the jEx pwtti 
petitioners may have relief under the Commission: and prove 
their said debts, so as to have the full benefit of the separate es¬ 
tates. 

Mr, Richards^ for the Petitioners^ said, it was merely intend- [ 593 ] 
cd to take the Lord Chancellors opinion j and no one ^peared on 
the other side. 

The Lord Cir ancellor said, clearly they must give iip the 
bill and that being admitted, his Lordship made the order; ob¬ 
serving, that the point, whether by taking the joint security they 
were nut concluded, might bear argument, but he thought they 
miglit resort to their original debts. 


CASK OF THE DANISH SHIP NOYSOMHED. 

THE Danish ship Moysomhed was detained in the West Indies 
by a British ship; and the cargo having been condemned as law¬ 
ful pri/e by the Admiralty Court of Tortola^ the owners appeal¬ 
ed to the Lords Commissioners of Prize. The cargo being sent 
by the captors or their agents to Charley,, at Liverpool^ was sold 
by him. 'I'hc Court of Appeal reversed the sentence j and de¬ 
creed restoration; and that the captors should bring in an account 
of the pr oceeds withima month ; and under that decree a moni¬ 
tion to bring in the proceeds issued against Charley; who moved 
for a prohibition; and by his alFidavit, represented that the pro¬ 
perty was consigned to him, not as prize agent, hut as a general 
merchant, for the purpqse of sale j and that he sold it; * and 
placed the produce to the credit of the consignors; and has since 
paid to or accounted with them for their respective shares. 

Mr. Mansfield,, and Mr. Steven,, in support of the Motion .— 
If the I.ords Commissioners of Prize have a right to follow the 
proceeds of prize property in infinitum., they are right in assum¬ 
ing the jurisdiction in this instance. But they can only take from 
the captors or the sureties, or those who have property in their 
hands as prize. This property was consigned to Charley,, not as 
prize agent, but for the purpose of sale, as a general merchant, 
connected with the house from whom he received it. There is 
no difference between applying the money to the account of His 
correspondents, and actually paying them the money. His right 
to do either stands upon this ground ; that, when the captor has 
given sufficient security*, viz. security approved by the Court, 
that he will either restore the cargo, or pay the value, he has a 
right to dispose of it; and the appellant must rely upon the se¬ 
curity; for keeping it would be a burthen. If the jurisdiction of 
the Court of^Prtze does not stop here, there can be no liisift, so 
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1802. long as the proceeds ran be traced. According to the meaning 
C —and the letter of the Act of Parliament CaJ after condemnation 
Cote of the and delivery to the captors, notwithstanding the appeal, the pro- 
SHIP perty is vested in him; his vendee takes it to his use; the juwis- 
jJjjv Court of Prize is at an end; and the notice of the 
appeal is immaterial. It could never be intended, that perishable 
goods should remain without any power of disposition. In that 
case there i% a necessity for a conversion ; and it is provided for 
by the Act. After sentence there must be a power of sale; andP 
< [ 595 ] the captor receiving the price, efroituallv exonerates the thing 
from dny claim of the original owner. In SmaK v. Wolffe a) 
Lord Kenyon was of opinion, that a change of property should 
he a bar to a monition. Where a Court of Prize or inferior Court 
misconstrue their jurisdiction, it is a ground of prohibition. In 
Brijmer v. Afkhis (hj that is laid down by Lord JsOu^hborongh; 
and in Horme v. Lord Camden fv) (he reversal of the judgment 
of the Court of Comtnon Pleas does not proceed upon the denial 
of that principle of law. 

Air, Rotnilhj^ and Mr, IV. A^q'ar, against the Jfothn^ referredi 
to Le Caux v. Eden, f dj and Lindo v. Lord Podia ij, f ej as to 
extent of the Prize jurisdiction; and proceeding to maintain the 
right of the appellant to go against the proceeds, were slopped by 
The Lord Chancellor; who said, there was no doubt the party is 
not bound to content himself with the security; but may look to 
the goods tHemselves. 


The l.ord Chancellor. My present opinion is, this is not a 
case for a prohibition. It is asserted, that under the true con> 
struction of the Act there is no remedy except agiiiiist the captor 
and his sureties, with the exception of prize agents; hut there is 
nothing in taking that security, that prevents this at least } that 
the party may go against the captor or the prize agent for the 
proceeds, if they are much more than the value in the security; 
which I take to mean the appraised value. I'he security means 
[ 596 3 shall call upon the captor to restore, if he can, in 

specie, or, if he cannot, the appraised value. But you have a 
right to fix him With the proceeds, if you can; and then go to the 
Court of Prize for a monition and process, to take them out of 
his hands. There is nothing to prevent the prize agent from sug¬ 
gesting, that the proceeds are in'his hands, not as prize agent, 
but by consignment for valuable consideration. But the Court 
of Admiralty must have the power to try, whether they are in 
his hands as prize agent. I'hat is consequential upon the juris¬ 
diction to call for the prize. I do not take them as deciding, that 
a consignee for valuable consideration, authorized to hold the pro¬ 
ceeds for his own benefit, would hold them as an agent, out of 
whose hands they might be called: but they seem to have thought. 


faj Stat. 33 Geo. III. c. 66. , 

C V- 595. 3 'Term Rep. 323. See page 342. t XM. JBlack. 164.' 

("eJ 1 Men. Mlaek. 4r6. 2 Men. Black. 533. 4 Term. Sep. 382. 6 Marl. Ces. 
Oct. 20S. ' . ‘ 
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they might examine that question; and that Charley had not sa¬ 
tisfied them, he had the proceeds otherwise than as agent for the 
«flptors; or, which is the same thing, for their agent. I under¬ 
stand the affidavit, that they were sent to him by the agents for 
the captors. It is one thing to say, he received these sugars in 
the course of a mercantile transaction, with authority to apply the 
proceeds of these sugars, as he would their own, regularly remit¬ 
ted to him ; and a different thing, that they were no^ remitted to 
him upon their own account, but as agents of the captors; and that 
he carried them to their account in the same character; and then 
without authority he abstracts the produce from the accoufit with 
them as agents of the captors, to his private account with them. 
The question, therefore, decided by the Court of Admiralty is, 
that this property was in the hands of Charley as agent of the 
captors; a question incidental to the principal question, fitly de- 
cifled by them; and therefore, 1 think they had jurisdiction. Want 
of allegation in these cases is strong negative proof; and from 
the short explanation given, I rather think he did receive as agent. 



Cn^e of the 
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The J.ord Chancellor. I have looked into the cases, and am Augntt 20th, 
of opinion, I am not authorized to grant a prohibition. 


BARCLAY. I9rft,, 

20th 

'BEN'JAMIN CLAT^ indebted to the petitioner to the amount Bills, m lieu 
of 4-221. 3s. 4fc/. in August^ ISOO, endorsed to him two bills of ex- of'vliich other 
change, drawn by Kemp^ at two months date, upon John Dear- i/pej-mit*. 
/ow, for Uyol. each, and dated the 28th of August and the 2d of ted io rcmMin 
September, Those hills were neither accepted nor paid. Clay after- with the hold-; 
wards drew two bills upon Samuel Sampson^ payaljU* to the peti- 
tioner or order, one dated the 11th, the other the 16th, of Novem- 
ier, 1800, for 100/. and 103/. the amount of the former hills, in- be enforced ,;) 
terest, and charges. The former bills .were permitted to remain N'mice, ihailf 
with the petitioner whose debt exceeded the amount of the ^our 
bills. The two last bills were not accepted: but Sampson paid dU. -1 

that for 103/. when due. The petitioner placed all the bills gene- ch;ugc, muit 
rally to the account of Clay. Kemp and Clay became bankrupt, come direccw ; 
Proof of the t\vo former bins.under the commission against Kemp 
was rejected, on the ground; that the two latter were acceptcd»in ^ 

satisfaction and discharge bf them; upon which the petition was 
presented, insisting, that they were not so accepted; and pray¬ 
ing, that the petitioner may be admitted to prove the two first 
bills, or one of them. • 

Another objection was taken; that notice to Kempy that the bills 
were dishonoured, did not come from the petitioner who was the 

holder, but from Clay, , 

^ _ 


• {(1) Stantonfki al. V. JBfostom et ai. 14 Mass. Kep, 116. See Bank-of UUca v. Smih, 18 
Rep.‘330.} 
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Mr» Pemberton^ in support of the latter Objection^ referred to 
Tijndal v. Brown; (a) in which it was held, that the notice must 
come from the holder; and must come up to this; that the holdtV 
looks to that party for payment. • 

Mr, Mansfield^ in support of the Petition^ insisted, that notice 
from C/ny, Having notice from the holder, had the same effect us 

notice directly from the holder. 

( 

The Lord Chancellor, If two bills «rc dishonoured, and twtf 
others,are given “ in lieu” of them, but the former are allowed to 
stay in the hands of the holder, that fact will give a construction 
to the words “ in lieuand the meaning will be only, in case 
they are paid. 

As to the other question, whether the holder not having given 
notice himself to the drawer, that the bills were not paid, can 
avail himself of the notice given by another person, who had not 
the bills, I shall look into the cases. 


The Lord Chancellor. The settled doctrine is according 
to the language of Mr. Justice Bullcr in Tijndal v. Broxvn; and 
there is great reason in it; for die ground of discharging the 
drawer ife, that the holder gives credit to some person liable as 
between him and the drawer. Notice from any other person, that 
the bill is not paid, is not notice, that the holder does not give 
credit to a third person. The doctrine has been acted upon ver\ 
often since. 

Petition dismissed. 


CaJ 1 Term. Rep. 167. 
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viuffuat lot A, 

; IKA, 23fi. 

Accounts THE decree in this cause fuj directed an account of the quan- 

opened, and a of coals got from the Ntrtvbold colliery beyond 10,000 loads 

.KtdcJrcedJ” every year during the lease, dated the 1st of August, 1760, 

against an * and of the value thereof; and an account of what was paid by 

. aigent, who Joseph Baultbee, deceased, to Edward Dawson and John Cotton 

also ic- respectively for the purchases from them: and interest to be com- 
nant to Ins r y r 

.principal, in respect of fraud. 

' The character of agent accompanying him in his situation, as tenant, deprives him of the 
'.benefit of an objection that might be competent to another person: as the laches of the plain* 
tifiT In not britiging forward the demand at an earlier period. 

' - The decree affirmed ou a rehearing. 

' '' ■ r®J Reported, ante, vol. v. 485. 


T 
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puted thereon at the rate of 4 per cent, per annum from the respec¬ 
tive times of payment, until Boultbce had raised so much coal 
"heyond the quantity of 10,000 loads in each year as was suflicient 
tQ repay such sums of money so paid to Dawson and Cottonywhh 
interest thereon, computed as aforesaid; and that what should be 
found due in respect thereof should be deducted from the value 
of the overplus of coal got from the said colliery. The iVIaster 
was directed to inquire, whether the defendant would elect to 
’convey so much of the estate, called Rotten-Row^ add the manor 
of Thringston^ as remained unsold, to the plaintift '; and in case 
the defendant should not elect to make such conveyance, it was 
ordered, that he should pay the value of such overplus of coal, 
alter such deduction, as aforesaid, to the plaintiff; and if the de¬ 
fendant should elect to convey, then the Master was also to take 
an account of what was paid by Joseph Boulthec^ deceased, for 
the purchase of the said estate, and compute interest on the said 
purchase at the rate of 4 per cent, per annum^ from the time of 
payment of such purchase money, after deducting what had been 
received for the part of the said estate sold; and in such case it 
was further ordered, that what should be found due for principal 
and interest of the said purchase money after such deduction, as 
aforesaid, should be deducted from the aforesaid value of the 
overplus of coal got from the said colliery; and in such case it 
was further ordered, that the defendant .should convey' so much 
of the estate, called Rotten-Row^ and the manor of Thringston^ 
as x-enuiined unsold, to the plaintiff, free from encumbrances. 

A pciition was presented by the defendant; praying a rehear¬ 
ing of so much of the decree as directs him to account for the ex¬ 
tra quantities of coal got by Joseph Boulthccy dccea.sod, from the 
said collierv, beyond the 10,000 stack loads per annum, 

Mr. Mansfield,, and Mr. Hart,, in support of the Petition of re¬ 
hearing,, insisted principally upon the length of time elapsed be¬ 
fore the demand; a demand set up against an executor; the pro¬ 
perty having been disposed of under the impression that no such 
demand would be raised; the vouchers lost; &c. 

Mr. Richards,, and Mr, Stanletj,, in support of the Decree^ urged 
the ignorance of Bridge upon the subject; and the duty of Boidt- 
bee,, in a situation of trust and confidence, to protect his employ¬ 
er in his dealings with any other person, much more in any bar¬ 
gain with himself. They compared it to the case of Gibson v. 
Jeyes,, fa J’a sale by an attorney to his client, and, with refer¬ 
ence to the advantages gained by dealing with the owners of the 
adjoining collieries, to the cases of trustees and executors deal¬ 
ing with the trust property for their own benefit. (b) Admitting 
the hardship in many cases of proceeding against an executor al¬ 
ter a considerable length of time, when vouchers may have been 
lost, &c, that objection, it was insisted, was not applicable to a 
case where there was no suggestion of thac fact, and no doubt 
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that the money was still due: the son also having assisted his fu- 
th>.'r in all the transactions ; and the disposition made by tVie fa¬ 
ther of his property being necessarily subject to the consequences' 
ot having acted in this manner. . 


The ior^/^Cn ANCELT-OR (after stating that part of the decree 
which was the subjtxt of the petition.) * 

The bill also prayed relief; which appears to have been denied 
by the vlecree; particularly an account of all dealings and trans- 
actiims from 1783 to the settlement of the last account; and relief 
is prayed, if the Court does not think proper to open those ac¬ 
counts, for liberty to surcharge and falsify. Neither relief was 
given as to so much of the transactions up to the last settlement 
of accounts: but the Court has contented itself with giving the 
account from the foot of the accounts so settled. 

The petition applies only to one particular direction; and it will 
be necessary for understanding this case thoroughly, and will be 
some security for a right decision, to consider all the circum¬ 
stances of the transaction, from 1757 to the filing of the bill; cer¬ 
tainly taking care, that inferences arising from one transaction 
shall not press too much upon the judgment to l)e formed as to 
another transaction: but every transaction in the history of the 
business is in some degree to be considered with regard to every 
other transaction in the same period. 

It seems, a person named Tarwood, a relation of Bonltbee, was 
in possession of the property at some period previous to 1757, 
602 ] At what lime lionltbee himself came into the possession, I cannot 
determine; as there is a different result from the papers. There 
is something like an 'agreement for him to take possession in 1756; 
but from the accounts, he does not seem to have taken possession 
till 1757. He took possession, as it appears from those accounts, 
previous to the lease, at a rent of 2()0/. a-year as to the colliery; 
lor they give credit to Sir Geor^ife Beaumont for that rent previous 
to the lease. Also, in a very early period of the accounts, (1.760,) 
before the lease, there is a document, an account settled, which 
has a tendency to show, what was the nature of the duty Boulthee 
loojk upon himself for the salary of 20/. per annum y for though 
subsequent to tin; lease, that salary was frequently and generally 
charged dryly for collecting the rents,' yet the first time there is 
any mention of the duty in the accounts, the entry is thus made; 

“ For looking after your estates and collecting your rents for 
, one year.” 

And it is impossible, upon the letters, and attending to the con¬ 
duct of the present defendant when his allowance was raised from 
20/. not to perceive that it was understood that there was attach¬ 
ed upon him the duty of an under-steward, subject certainly to 
; the revisal of a superior steward, a? -usual in the cas^ of a gen- 
yieniah bf large^ fortune, who cannot personally manage his owi\ 
^flairs. .There is decisive evidence, under the band oFthe 

that it was the duty of Boultbee to look after the estate rather 
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more than merely collecting the rents ; and that on that account 
Jie had the property cheaper, in addition to his salary of 20/. 
a-year. There was an obligation resulting from the duty of the 
mixed character of tenant of the colliery and part of the estate, 
and in a sense the manager of the whole estate. It was * not in the 
nature of things, considering Bruise's residence and engagements, 
that he could control, as a duty upon him, for the improvement, 
melioration, and management, of this estate, except acting by 
Bouithve'x advice; and I agr» e with Lord Rosslyn^ as represented 
in the. report, that, U) a certain extent, a duty was imposed upon 
him, proposing to derive interests in the estate, to represent truly 
■what he knew of it from his intercourse with it as steward. It 
appeals. In a letter, dated the 1st of yw/ie, ir57, in Boultbee's 
hantl, tliat he had been as early as that date dealing with Dawson 
lor the coals in his land ; and at that time dealing on behalf of Sir 
Bi'dumont, 

It ia neeessar) to give very particular attention to the contents 
of the lease. I am not able to satisfy my mind, how this lease, 
'up*m th«> face, of i(, only reserves the rent of 140/. a-year; when 
it is clear, 200/. was the stipulated rent, paid up to 1760; and a 
bond was given for the .additional rent of 60/.; whether it was 
upon some management with respect to the pul^lic taxes, or what 
was tlu* plan, 1 ought not to conjecture, and certainly I cannot 
determine; for there is no evidence upon it. This is a dead rent. 
It was not to be apportioned with regard to the quantity of coals 
got: but that rent was to bo paid at ail events. The lessor seems 
to thin!' it for his benefit to have what they call a going or work¬ 
ing colliery ; and undoubtedly in many instances it prevents the 
customers going elsew'hcrc. 'rherefore an obligation was express¬ 
ly imposed upon Boultbec^ that he should work the mine, and in 
a husbandlike manner ; and a great variety of expression is used 
for that purpose; and a power of inspection is reserved to tlie 
landlord and* his agents; and there is -an express covenant by 
Bonlthee to deliver up, at the end of the lease, all the premises, 
and expressly to keep in repair the fire engine, and at the expira¬ 
tion of the lease to deliver it up in at least as good condition as 
it was at the beginning of the lease. Then he covenants not to 
work beyond 10,000 loads in any one \ ear. 

This lease, when we are considering the effect of it in a Court 
of Justice, is^a bargain with which the parties at the time must be 
taken to be perfectly contented. It must be taken, that Sir6V<?r;j*e 
Beaumont was content to demise this property, and it is not ne¬ 
cessary to look for the present at the charge that he had not suf¬ 
ficient information; and Boultbee must be taken to have been con¬ 
tent at that time to take the premises, such as they were, and in 
such condition: the engine in the state of repair in which it then 
was, and all the premises as they were; and with the obligation 
. to work the cciliery according to his covenant; and the necessary 
ipffect is, thJit. if the machinery should not be sufficient du{ir^ the 
l^ase, he must be understood to be content with thef obligation at 
his own exj^ense to make it sufficient. There is als6 a covenant 
* which imposes i^pon him, as a duty, not merely to place Umself 



V. *1'^' 

Booltbes. 


[ #603]< 


[ 6041 ; 



Cases in Chancery, 


} 604 : 



BiSAVMOX'r 

V. 

Doultbbe. 


[ 60S ] 
1 


606 ] 


in a situation tn be called upon to make satisfaction for a breach 
of his covenant, but to observe it, and making it his duty, gene¬ 
rally speaking, to forbear working any coal beyond 10,000 loadfJT* 
Having entered into the lease, he recollected that he might take 
more or less in different years, and therefore there would be an 
inconvenience in being limited to that quantity in each year; and 
that, upon the whole, it was hot expedient between lessor and les¬ 
see ; for I npw put it so. I doubt a little, whether that construc¬ 
tion of this memorandum, which supposes that the account of these*’ 
over-workings could not be settled till the end of the lease, was 
the nee'essary one; though it is clear, Boiiltbee acted upon it, as 
if that was the construction; for no account of the quantity of the 
over-working was made up till 1780. That memorandum is a 
material stipulation, having reference to the covenant in the lease, 
intending to secure to Sir Georj^e Beaumont^ that, if the colliery 
should be thrown upon his hands at the end of the lease, it should 
be a going, working, colliery; and he should take possession of 
a colliery producing a profit. Nothing material occurred from 
the execution of the lease till 1769, except that accounts were 
rendered to Brid^^e of the rent of the colliery, of the management 
in a sense ; for I take the letters accompanying those accounts to 
be important evidence as to the duty with which Boultbec's cha¬ 
racter clothed him ; and these accounts, in common with those 
down to 1780, arc accounts with regard to which, though Bridt^e 
was put in possession of the vouchers as to other persons, he was 
not as to the accounts between himself and Boultbee. 

I should have had very strong doubt, whether, attending to the 
character in which Bridge and Boultbee stood, it was competent 
to the latter, if the equity was pressed to the utmost, to complain 
of a decree going a great deal further upon dealings and transac¬ 
tions between 1783 and the date of the decree, than a decree which 
docs not touch any account in that period; whether it is compe¬ 
tent in any under-steward to be permitted to take advantage of 
accounts, as settled, which he, owing a duty to his it\astcr, knew 
another, owing also a duty to his master, had not settled with 
those forms, and that production giving authenticity to settled 
accounts as such; and it would have been a very considerable 
time, before I should have parted with those parts of the case, 
without giving a complete liberty to surcharge and falsify all those 
accounts, and upon that ground. This is material in another view; 
for such a transaction as an under-steward, between 1757 and 
1794, having settled all accounts with the upper-steward without 
vouchers, and upon mere confidence, amounts to most weighty 
and momentous evidence of the confidence reposed, and comes 
to be material, as evidence of the extent and amount of that con¬ 
fidence, when the transaction took place, ii»1780. 

In 1763, the old engine, which Boultbee was under covenant to 
repair, and to leave in a specified state of repair, geems to have 
been abandoned hy. Boultbee ; and I have no doubt, that was upon 
some a^feement or understanding with Bridge; for I perceiv^ 
in the account of 1764 or 1765, Boultbee takes notice tthat he had 
fallen a quantity of oak wood, which he says he is to be at libprty* 
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to apply without charge to the new engine. That accoujit seems 
evidence, that the nature of the transaction was, that if Boultbee 
"did not choose to go on with the old engine, under the obliga¬ 
tions of the covenant, those obligations were to be transferred to 
the new engine; and he was content Aviih that stipulation, pro¬ 
vided the lessor only gave him timber nccessai^' for the erection 
of the new engine. That is also the inference from this ; that in 
a paper of May^ 1766, there is an express article as,to repairing 
"'the engine ; and the lessor was to furnish nothing but a new boil¬ 
er ; which, it is evident, is not a very essential part of the expen¬ 
diture of the repairs. It is incumbent upon Boultbee to shfAv, that 
was not the nature of the transaction; for there is no express 
written contract between him and his landlord. 

Froan 176.3, there is nothing to observe upon till the contracts 
with Dawson and Cotton, The conti*act with Dawson was one 
Boultbee had in view as early as yunc^ 17.57; as appears from a 
paper of that date ; and I will take it for this purpose, that it is 
not open to the observation, that there was a breach of trust from 
the communication of the level; but I take it as furnishing this 
question : upon what terms, as between liim and his landlord, 
could Boultbee acquire, by virtue of ibe command his tenancy 
gave him, such an interest in their coal, as it appears he did ac¬ 
quire in that coal, by looking into his express contracts with those 
persons, 

'I’he contract with Dawson was concluded upon the 6th of 7'V- 
btuanj^ 1766; and contains these conditions: “but” (which is 
very important) “ without sinking or making any pit or pits, and” 
(v\ hich is also very important) “ without liberty of stacking or 
“ placing such coals, when got, or” (which is also very infport- 
ant) “ of making any roads, &c.and there is an express cove¬ 
nant by Boultbee to take the coal, in this manner, without any of 
these easements upon the surface of the ground. 

'J'he contract with Cotton^ in 1772, I need not state particular¬ 
ly. It was to get the coal under his land in the same maimer, and 
with no itiore liberty and easement upon the soil than as to Daw¬ 
son's. 

'i'hen see how it stands. Boultbee being tenant to Sir Geerj^t: 
Beaumont^ and Sir George Beaumont's colliery furnishing the le¬ 
vel, with which the coals under Dawson's and Cotton's lands 
could be got, and without which their coal could not be got, 
Boultbee doe!? not contract with them to get their coal, merely tak¬ 
ing advantage in his character of tenant to Sir George Beaumlnt, 
having in that character the level that would enable him to gct. 
their coal; but having that advantage which alone would enable 
him in any manner to get the coal, he agrees, in effect, to sell to 
them the benefit of that level, which is not his to sell; provided 
they will let him enjoy their coal in a way in which he could not 
without the leave of Sir George Beaumont ; expressly undertak¬ 
ing to dig no ^laft, to stack no coals, 8cc, but through his cojliery 
m bring thc?se coals to bank, and upon his land to stacS them, 
n-om his land to sell them, and upon his land to make use of all 
the easements and liberties of pits, wagon-ways, &c. necessary fov 



B>:AirMOK'a 

BoULTlUiT!! 


[ SOS' ] 


[ 608 



y- <. 



180^ the sale of those coals. I should not hesitate to say, that in every 
'—V—./ art he did he was a wrong doer; unless he meant Sir Grorg-c 
Bswwont Beaumont to have the benefit. He was a wrong doer in selling^ 
the level, and all the other acts; and, as I should not infer that 
BooiiTbkf meant to be a trespasser, unless that purpose is clear, the true 
' effect of his acts, as evidence of his intt luion, is, that the benefit 

he had got as lessee, by the use of the property, should, upon rea¬ 
sonable terms, be acquired for his landlord, and not for liimself. 

Then, in 1780 those transactions occurred, upon which this pe-i, 
tition is brought; and I think with Lord RossUjn^ that to a very 
considerable extent Boidtbee was clothed by his character as stew¬ 
ard, with tlie duty of representing generally the circumstanc< s of 
the estates fairly to Sir George Beaumont^ on behalf of all dealing 
for interests in the estate. Hut for the moment la\ ing out of the 
question the obligation attaching upon him as stcwaul, it is clear, 
towards the expiration of the lease he had broken his covenant 
by over-working; and if he took upon himself, for the inft^rma- 
lion of the steward, to represent the teims upon which it was rea¬ 
sonable that the account should be settled, and took to himself 
the confidence of Sir George Beaumont^ directl\, or by taking to 
himself the confidence of Bridge^ then he was liound to a reason¬ 
able and accurate representation; and it is difiieult to disrharge 
him from the obligation of the decree, taking it upon the transar- 
tion of 1780, and without looking moie particularly at him in the 
[ 609 ] tharacter and with the obligations of stcwaid. The representa¬ 
tions began upon the 29rh of Nooembei\ 1780. The letter of that 
date contains an account of the coals got in 1757-8, 1758-9,1759- 
60; and it stales, that less than 10,(K)0 loads was got in those 
years. I remark it; for, as sti ward, to any one else he would 
have said, it was quite unreasonable, that, when a man had the 
enjoyment under a contract, and paid liis rent for three years, be¬ 
cause he had got less than he stipulated for in those three years, 
any part of the rent should be called back 20 years afterwards, 
for reasons not directly connected with what passed 20 ) cars be¬ 
fore. That he would undoubtedly have said if he had been land¬ 
lord instead of tenant. 

With respect to the account, as given in the letter, and the pay¬ 
ments to Dawson and Cotton^ upon both those-' contracts, it is a 
c^uestion if it does not amount to the same thing by the calcula¬ 
tion ; for there would not be an excess, if those quantities are not 
taken in: but if that was not the result, it is too favcwirable to him 
to say, he was to take those coals as tenant to Sir George Beau¬ 
mont: rather he must acquire them, or the full value, for his 
landlord, subject to just allowances only: J do not enter into the 
consideration, whether this was sent studiously, with all this d^rk 
expression, to the person who was to unc^erstand it, if any one 
could ; for Bridge had dealt with Boidtbee in all the transactions. 
No one else knew any of them. But it appears Bridge did not 
understand it. * 

With respect to Bridge's letter of the 13th of December^ 
in answer, it is exceedingly true, a man in the relation of stewarv 
coming to enter into a transaction of compromise, may put him* 
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self altogether in an adverse situation; may divest hinaself of the 180S,!'| 
character of steward altogether j and deal so that no one can state ^ 
vhat *any confidence was reposed in him. This letter would, BEAWMojr^ 
perhaps, by no means justify so much observation, if written to a '*’■ 
man with whom lirid^e was not in the habit of corresponding; j. 
that leading to a correspondence of a particular nature ; but he is L * . 

writing here in terms very much as if he was writing to any other 
tenant; and if Boidtbee meant to get the best bargain his know- 
'*ledge would enable him to get, one question is, whether having 
acquired that knowledge in the service of his master, it should be 
used for that purpose. No question could arise, that htJ might 
put himself in an adverse situation. Jiut does he attempt to put 
himself in that character ? He does not; and his answ'er to that 
letter amounts to a representation in nature of a warranty, that 
his advice was reasonable, and such as his two employers, (for 
I consider both Sir George Beaumont and Bridge as his em¬ 
ployers,) might rely on ; and advice of such character, that I 
w'ould not take upon myself now to say, if the propositions had 
been acted upon more distinctly than they appear to have been, it 
W'ould not have been within the power of the Court to relieve 
even in such a case, lint it is not necessary to consiiler that. 

This letter (aj (printed in the report) is very material. The 
rough copy slates, “ I do not desire or expect any allowance.” 

These words arc struck out. I cannot read this rough draft of the 
letter, without being convinced he thought this a most impudent 
demand ; so strong, that at first he could hardly pen the request. 

It is, tf> be sure, a very extraordinary demand in respect of short- 
working for three years prior to the lease in 1750, without any 
demand in that 3 ear with regard to that; and when it was his [ 611 ] 
duty to make it then ; the lease being made by his master upon 
consideration of all the circumstances ; and the lessee dealing for 
himself then, upon those circumstances, with regard to all he then 
tliought it reasonable to demand. The rough draft then goes on 
thus: 

“ I am very willing to pay an additional j^ear’s rent of 150/. for 

every 10,000 loads,” &c. The words “ I am very willing to 
” pay” are struck out; and he ifjserts as an assertion, that “■ the 
“ most reasonable” and (not only that but) “ the regular mode of 
** payment would undouhtedl)' he an additional year’s i-ent of 1504 
“ for every 10,000 loads, which exceeds my quantity.” With 
respect to the* statement us to the purchase of the Rotten-Row and 
the manor of Thringston^ there is evidence of a tender of Shat 
purchase to the guardians of Sir George Beaumont. I’he reason 
assigned, why that purchase ought to have been Sir George^, and 
not his, is very material; because it leads to the question, what 
is the construction of tlie proposition in 1780, and, whether it was 
ever carried into effect. The conclusion of the letter shows he 
expected an at]|^wer; and that answer was to close this proposition. 

^ * 

, \ (~aj The Ltfrrt Choncellor stated this letter, {See ante, vol. y. 490,3Pfi^m the 
■KUfh copy, which by accident had been sent to his Lordship with the papers 
m evidence. At the close of the judgment his U>rdship said, it ritade no dlfiler- 
' 'eitce in his decision. 

\VoL. Vil. 50 . 
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'1802. This letter contains certainly some propositions which maybe 
\ called argument, and some which may be called assertion or re- 

I' BsAtiMojiT presentation. He begins with argument as to the coal wroughr* 
' three years. I do not say much upon it; for it is upon the 

r ' of it so glaringly unreasonable, so monstrously <jpen to ob¬ 

jection, that no one can doubt upon, or misunderstand it; there¬ 
fore, if all the letter contained was such a proposititin, I should 
say, there was a distinct, intelligible letter, upon which they either 
had or had not acted. As to the additional rent of 150/. it is a** 


very different proposition to give that rent, and to state, a* matter 
[ 612 ] of fact,*(and it can be nothing else than matter of fact,) that it is 
the most regular mode; which applies to a habit; and he adds the 
word “undoubtedly.” I'here never was a more unreasonable pro¬ 
position. It is also as little the regular mode of payment as any that 
can be suggested. What do the rc.s t^esUe in this cause furnish as 
evidence upon that? When, in 1784, the new engine was erected, 
and the colliery was to be wrought, upon his reliance that SirOVori^'-e 
Beaumont would do what was reasonable, did Boulthee^ in that or 
the subsequent year, imagine, that, if he was to get itXX) loads out 
of a CfiaJ pit, it was reasonable to increase the quantitv to 10,(XX> 
upon the same terms ? No: the bargain there is that which ought 
to have been made in this instance, that the additional quantity 
is to be paid lor at a much higher rate, viz. l.y. 6 <;/.: the payment 
for the original quantity being Is. "I'he reason is obvious. I'lie 
labour, expense, capital, and woik, are infuiitelv less, because so 
much has been employed in getting the original quantity. But 
if that is not reasonable where the lease permits you to get addi¬ 
tional quantities, it is much less so where it forbids that; and 
therefore you have no right to propose an ailditional rent; and 
the additional quantity ought to he accounted for according to the 
justice resulting from the obligation of the contract not to take 
more: viz* an account of the value, deducting only just allow¬ 
ances : that is, for the labour ol getting it. This is therefore a 
representation, false, if he had power to get more; and mure pal¬ 
pably false, being forbid to get more. 

There is a circumstance belonging to this case; that, though 
CottorCs coal was contracted for in 1772, and Duxusoii's at a dif¬ 
ferent period, I cannot find that the taels of those contracts were 
ever communicated. No visit of Bridge to the colliery could in¬ 
form him of it; and if BouUbee had given the communication he 
;£ 613 ] ought, he should have sent the contracts, and the ekpress terms. 

With respect to his statement as to the fire engine, it must be 
remembered, he was under covenant to keep the old engine in 
suiKcient repair; and all he could in reason demand appears from 
that document to be the oak timber. What right had he to de¬ 
mand any thing in respect of that enginfe ?. Is it clear he had any 
right to ^isposc of the engine, supposing his tenancy put an end 
to, and considering his obligation as to the old engine ? There 
nej^er was a more improvident act, I do not say,*blameable, fc^ 

g rdifins deynot like to enter into those speculatiotfk, than pefr 
ting Bonltbee to be the purchaser of this estate oidiottm~kow 
Tl^ing^ton, The representation made by Bmltbee was, that 
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it was to be purchase d for ‘2fxx)/. He himself gels it«for' 1600/, 

I do uot recollect that the alteration of the price was communi¬ 
cated, which might be very material. In 1780, they w ere dealing 
fvr the terms upon which they were to part at the expiration of 
the lease, not with regard to the continuance of the relation of' 
lessor and lessee. He speaks not of that which was deep coal at 
the time of the purchase, but of the future coal, and luture opera¬ 
tions necessary to get at the coal to advantage. Opon the latter 
“part of the proposition. Lord Rosshjn has understootl it to mean 
this; thatil the account was to be closed, not merely an allowance 
was craved with regard to the dlffi rence between 10/. a-t*car, and 
the interest of 1600/. hut that it was closed upon these terms; 
that what ought originally to have been Sir George Bcaumont''s 
sh{)uld become his ; which implies, that he should pay for it, 
without any thing said as_to that: and that is the necessary con¬ 
struction of the letter, in my opinion ; otherwise, it was a most 
unreasonable demand; if they were to part upon the terms that 
Sir George Jienumont is to have his old estate back, and Boulthee 
to keep this; and if the assertion is true, that the coal could never 
be got to advantage without it. What consideration was Sir 
George Beaumont to have for paying the whole difli-rence between 
10/. a-year 'and the interest of 1600/. between the periods of the 
purchase and dissolving the relation? I’hc consideration pro¬ 
posed was, that by means of that estate he will have the benefit of 
getting the deep coal adjfiining. That benefit he cannot have, 
unless he has the estate. "I’hat proposition, therefore, necessarily 
must he taken to mean, that if the matter was to be settled upon 
the footing of this letter, it should include an arrangement making 
Sir George Beaumont the owner of that estate, and not leaving 
Boullbee tin owner. Nothing was done upon that representation, 
'rhi' transactions afterwards took place as to building the new en¬ 
gine, and giving lea\ e to gel larger quantities of coal than was 
stipulated; and they go on till 1794, when the connexion was dis¬ 
solved, and they quarrelled. 

I make no observation as to the Newbold colliery; as to the 
• rents of 220/. and 50/.; beyond this; that Boulthee had that col¬ 
liery as he had all die others, upon these terms, in efflct here 
stipulated, and stated to be fair and just. There is tesiimtinv to 
this effect, that at that time the Nervhold colliery was thought to 
be failing: but they were dealing upoil terms in that article, show¬ 
ing, that Sif George Beaumont was acting upon Boulthee'n repre¬ 
sentation ; and I cannot look at the subsequent transactions* the 
land-tax assessments, &c. without feeling this arising out of his 
conduct; that he felt a duty upon him to represent the state of 
the property; and that his interest had so much influence as to 
make him not quite time to that; and if Sir George Beaumont had 
not submitted to a decree fixing the rent of that at 220/. the Court 
would not ha,ye been justified in not carrying the case a good deal , 
further. ^ . 

I These circumstances are evidence to show the transactions were 
. grounded ki confidence in Boulthee; which he knew he had, and 



V ■ 


f 614 




Cases in Chancerv. 


i8oa.i- 


S^OKOST 

RcilitTUit:. 

■' 'a 


•;[ 616 ] 


knew he had accepted. I'here is a silence after 1780. That is all 
^ uu can say. Nothing was carried to account in the subsequent pe< 
riod: nothing allowed in any settled account, as to the engine, the" 
coal got in the three years, Datuson's and Cotton's coal, and the 
difference between the 10/. a-year, and the interest of 1600/.; and 
all those accounts were passed by Bridge^ under the idea that 
Boiiltbce's accounts might be settled without vouchers. That was 
a very undut* proceeding; and I am far from being sure, that it 
is a safe principle to hold, that accounts so settled are to be held* 
settled, and even without an opportunity to surcharge and falsify. 

I do noC meddle with it further than to confirm my opinion, that 
there was great confidence between these parties. I admit, there 
was no demand upon that head from 1780 to 1794: but the value 
of the objection from length of time, depends upon the complica¬ 
tion and difficulty arising out of the subsequent transactions: par¬ 
ticularly, where the original justice of the case is perfectly clear; 
as it is here ; first, because there was no pretence for the demand 
as to the three years; secondly, as the assertion as to the 130/. 
<l-year is, and may be shown to be false. Then there is very lit¬ 
tle colour for the demand as to the erecting the engine. As to all, 
therefore, of these three demands, none embarrass the considera¬ 
tion of the justice of the demand. I except the fourth ; which 
stands upon a distinct consideration. 

Then what is asked by'the plaintiff in point of difficulty cannot 
be stated higher than this; that of the value of the 48,000 loads 
got previously to 1780, it being obvious that before that time the 
\ .'due ought to be rendered to the plaintiff, the account shall be 
taken. It is objected, that he has acted passively since. 'Fhe an¬ 
swer is, that was tipon representations by a person, meaning, that 
the plaintiff should repose confidence in him ; who accepted that 
confidence; and authorized him to deal upon what amounts to a 
representation that the confidence should not be abused ; and it 
is to be remembered, this is not like what the case would have 
been, if all the accounts had been closed in 1780, 'and there had 
been no subsequent dealing; but, till 1794, facts appear amount¬ 
ing to demonstration, that a confidence was reposed, which was^ 
thought to authorize the most culpable negligence, and was not 
withdrawn till 1794, 

These grounds are sufficient to support this decree. But, I am 
also of opinion, that this was a compromise upon terms, one of 
which was, an offer to the plaintiff of the estate purchased for 
1600/. at that price; for otherwise there is no sense in what is 
said as to that estate, consistent with any just proposition. Until 
that proposal was determined upon, in that as welt as in all other 
respects, it must be considered as treaty and proposal. 

Upon these grounds I think the decree, iif this part, is, upon the 
whole, right, I do not enter into the consi'dcration of hardship. 
Considerable attention is to be paid to that, wher<|P there is any , 
strong|i|^bt as to the juspee of the decision. It ou^ht to be at-^ 
tendeo^.,in a«reasonabl|j'’^egree, before the decision is come to» 
but attending to the chfcumstance, that the party is d^ad, it doe^ 
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nut appear U) me, that, within the rules and principles of the Court, 
this relief ought to be denied. It is true, Boultbee is dead; but 
It anj' thing passed between the plaintilf and Brulffc^ after the 
ple.intifF came of age, a cross bill might have been filed; and con¬ 
sidering the confidence between Bridge and Boultbee^ the repre¬ 
sentations of the former to Sir George Beaumont must be taken in 
some degree to be Boultbee's representations. But considering 
the confidence between all parties, I should be very ■unwilling to 
*ay, that the Master could be bound by any thing short of a clear 
explanation of the whole matter; an understanding of all that is 
reasonable and unreasonable, and a perfect disclosure oi every 
thing enabling him to understand; such as any one would have 
given, if an express declaration had been made by the other, that 
he acted upon confidence. It is clear, Bridge did not mean to bind 
any thing by his own act. His letter states an intended commu¬ 
nication to Sir George Beaumont; which might have been got at 
by a cross bill. I'o a given degree the complaint of want of in¬ 
formation proceeds from that. 

Decree affirmed. 
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The Lord Cii anci.i.j.or added, that he should certainly have Accountsscl- 
gi\en leave to surcharge and falsify those accounts ; considering tied between 
it extremely dangerous, that accounts settled between two stew-■ 
aids in this wa), should be considered settled accounts. The , 

principle requires this to he guarded so as to prevent this decree on confidence,, 
from being consiilered as establishing, that this ought to take not to be cou* 
nlaC'*, sidered set- 

* ‘ * tied against ■ 

ilipjr principal, witlioiit liberty to surebarge and falsify. 


Ex parte FORD. 

(Three other l*etiiions.) 

THESE petitions brought before the Court the affairs of the 
Theatre Royal in Drury Lane; which had liUleti into a state of 
great emharrftssment among various encumbrances and claims 
under the execution of a deed of trust. * 

^TheLord CHAxxi;ia.OR expressed great reluctance to entertain 
jurisdiction upon a subject so unmanageable; and said he would 
not, if the cases of the Royal Circus and the Opera House, faj 
had not been heard: but, that he was bound by those authorities. 
His I.ordship observed, that the consequences of the interference 
the Court, by appointing a Receiver upon such a property-,piust 

• ' C^J parte O'Reilg, ante, yoL i. 112. 


1801. - 

Decetalter2^E^ 
and several "'; e 
other dayt. •''' 
1802. 

Order made 
ill the case of 

JJntry 

Theatre upon,' 
the authorit^i 
of the cases 
of the 

Circus and,ljK 
Opera Rouie^ 
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1802. be ruinoas; and that, of necessity, the fu st provision must he for 
S—those demands, without providinjj for which it would be impus- 
Ex parte siblc for the I’heatre to go on: as the rent, the salaries of the pef^ 
,,iPoiii». formers, &c. - 

After a discussion in length without example, having taken up 
several days at diff. rent periods, an arrangement was proposed; 
according to which an order was made in the vacation alter Trini¬ 
ty Term, ltX)2, 



